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[B-209053] 


Bids—Invitation for Bids—Specifications—Minimum Needs 
Requirement—Administrative Determination—Reasonableness 


Protest that agency solicitation for carousel-type automated storage and retrieval 
system unduly restricts competition is without merit where record shows that 
agency technical personnel had an opportunity to evaluate the relevant characteris- 
tics of the available systems and reasonably determined that the carousel-type 
system was the only system that could meet its minimum needs and the protester 
has not shown that the agency’s determination was unreasonable. 


Bids—Invitation for Bids—Specifications—Minimum Needs 
Requirement—Justification—Formal Documentation 


Agency is not required to prepare a formal document justifying its requiring a car- 
ousel-type storage system where agency was familiar with the operating and produc- 
tivity characteristics and construction features of the available systems and its de- 
termination to require the carousel system was made based on this knowledge. 


Matter of: J. J. Broderick Company, July 6, 1983: 


J. J. Broderic Company protests a requirement in invitation for 
bids (IFB) DLA004-82-B-0019 issued by the Defense Depot, Mem- 
phis, Tennessee, Defense Logistics Agency (DLA), for a carousel- 
type automated storage and retrieval system‘ for medication and 
‘medical supplies. Broderick contends that this requirement is 
unduly restrictive because it precludes Broderick from offering its 
“mini-load stacker” ? system. For the reasons that follow, we deny 
the protest. 

The storage system originally was the subject of a two-step for- 
mally advertised procurement which did not specify the particular 
type of system which must be supplied. The agency received bids 
from three firms, not including Broderick, under step two of this 
solicitation. The solicitation was canceled, however, as the result of 
a protest filed with our Office on issues unrelated to those raised in 
this protest. E. C. Campbell, Inc., B-205533, July 8, 1982, 82-2 CPD 
34. The agency reports that although it was unable to make award 
under the original solicitation that attempted procurement allowed 
it to search the industry and evaluate its requirements which re- 
sulted in the agency’s issuing the current solicitation limited to 
carousel-type systems. 

Broderick contends that its mini-load system can satisfy DLA’s 
requirements for storage and retrieval more efficiently than the 


1A revolving system which can carry suspended wire baskets, tubs, bins or 
shelves stocked with supplies, the carousel revolves to the operator’s station and 
access to the storage units is available from the front, rear or side as desired. 

? A “mini-load” system is used for storing supplies in bins assigned to specific loca- 
tions. The bins or tubs are arranged in a high densit configuration on both sides of 
an aisle, and the entire system is totally enclosed. The system uses an automated 
storage/retrieval machine equipped with code-reading scanners, microprocessor con- 
trols, and an extractor mechanism for retrieving coded bins. The machine automati- 
cally removes desired bins and brings them to an operator station at one end. Ray 
Kulwiec, Basic principles of planning, installing and maintaining automated storage 
and retrieval systems, in Plant Engineering 44 (1982). 
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carousel system and at a much lower cost. In support of this posi- 
tion, it cites an independent consultant’s report which concludes 
that while DLA’s present manual storage and retrieval system was 
probably the best option, as between the carousel and mini-load 
systems the mini-load is superior. In addition, Broderick contends 
that DLA improperly limited potential suppliers to the carousel 
system without performing a formal economic and performance 
analysis to justify the use of that system. 

DLA states it is not required to prepare a formal document justi- 
fying its need for the carousel system and argues that its technical 
personnel were familiar with the structure and operation of the 
mini-load system because Broderick had been given an opportunity: 
to discuss the merits of its system with agency personnel while the 
previous solicitation was outstanding. It was with this knowledge of 
Broderick’s system, DLA argues, that its technical personnel deter- 
mined that the carousel system was the only one which satisfied its 
needs. Finally, DLA notes that it has received bids from two firms 
under the subject solicitation and did not receive a bid under the 
prior solicitation from a firm offering a mini-load system. 

Some of the major reasons DLA cites for specifying the carousel 
system follow: 

(1) Medical supplies must be stored at temperatures within a cer- 
tain range, so that the air flow in the storage building must be reg- 
ulated to maintain an even temperature level. The configuration of 
the carousel system is open and this allows for the free flow of air 
around and through the carousel assembly and the individual stor- 
age baskets. The mini-load system, on the other hand, is enclosed 
and this prevents the free flow of air around the medication which 
precludes easy maintenance of an even temperature level. 

(2) The open nature of the carousel baskets permits easy visual 
access to the stored medications, thus facilitating checks of the ex- 
piration dates, while the closed nature of the mini-load system re- 
quires each drawer to be pulled and its contents examined—a proc- 
ess more time consuming than with the carousel. 

(3) The carousel is the only system capable of significantly great- 
er output levels during emergency conditions. 

(4) The storage system must be accessible during power failures 
and the open nature of the carousel system satisfies this need, 
while with the mini-load system personnel would have to go inside 
the system and operate the storage drawers by hand. This, accord- 
ing to DLA, would be a slow and awkward process. 

(5) The shelf arrangements in the bins of the carousel can easily 
be adjusted to reflect different storage needs created by stock 
changes, while the shelf arrangements of the mini-load system are 
set at installation and would require significant reprogramming 
when adjustments are required. 
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In addition, DLA argues that the carousel system is more easily re- 
located than the more complex mini-load system and easier and 
cheaper to maintain because of its simpler design. 

Procuring agencies are required to state specifications in terms 
which will encourage maximum competition and still satisfy the 
agency’s actual minimum needs. Defense Acquisition Regulation 
§ 1-1201(a). A procuring agency is accorded broad discretion in de- 
termining its needs because Government procurement officials fa- 
miliar with the particular conditions under which equipment has 
to be used are in the best position to know the Government’s 
actual needs and to draft appropriate specifications. Integrated 
Forest Management, Inc., B-204106, January 4, 1982, 82-1 CPD 6. 
When a protester challenges a specification as unduly restrictive of 
competition, the agency must establish that the restrictions im- 
posed are reasonably related to its needs, but the protester retains 
the burden of showing that the requirements complained of are 
clearly unreasonable. Oshkosh Truck Corporation, B-198521, July 
24, 1980, 80-2 CPD 161. 

Essentially, Broderick disputes the agency’s opinion concerning 
the superiority of the carousel system for the storage of medical 
supplies. For example, regarding the agency’s stated need for con- 
trolled air flow and constant temperatures, Broderick contends 
that this can be achieved with its system. DLA responds, howev- 
er—and Broderick does not dispute—that substantial modifications 
to the ventilation system of the storage building would be required 
in order to achieve this air flow balance with the mini-load system. 

Similarly, regarding the agency’s need for a system whose output 
can be greatly increased during an emergency, Broderick chal- 
lenges the agency’s ability to meet those needs with the carousel 
system; however, it does not contend or show that its system is ca- 
pable of meeting those needs. Instead it explains that any great in- 
crease in output would require a “totally different concept” in 
design for the system. In sum, the agency believes that the mini- 
load system is too complex, slow, inflexible and difficult to main- 
tain to meet its particular needs here. While the protester clearly 
disagrees with the agency’s conclusions, it has not clearly shown 
that its system possesses the characteristics of the carousel-type 
system which the agency maintains it needs or that these charac- 
teristics are not reasonably related to the agency’s needs. Where; 
as here, the basis of the protest is simply the protester’s disagree- 
ment with the agency’s technical opinion, even where the protest- 
er’s position ‘is supported by its expert’s technical advice, the pro- 
tester has not met its burden of proof to establish that the agency’s 
position regarding its technical needs is unreasonable. Sparklet De- 
vices, Inc.—Reconsideration, B-199690.2, October 8, 1981, 81-2 CPD 
285. In such cases the views of the contracting agency must prevail. 
See London Fog Company, B-205610, May 4, 1982, 82-1 CPD 418. 
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The fact that the agency failed to prepare a formal document 
containing an economic and performance analysis justifying the re- 
quirement for a carousel system is not significant inasmuch as its 
technical personnel determined the carousel system to be necessary 
with full knowledge of the operating and productivity characteris- 
tics and construction features of the mini-load system. There is no 
requirement that the agency’s rationale for requiring a particular 
system or type of product in a solicitation be included in a formal 
document. 

The protest is denied. 


[B-209499, et al.J 


Contract—Protests—Moot, Academic, etc. Questions—Award 
Made to Protester 


Where a protest is against a contract award which has been terminated and the 
contract has been reawarded to protester, it is academic and will not be considered 
on the merits. Also, protest against initial proposal evaluation is academic where 


agency reevaluated the proposal and awarded protester the maximum possible 
score. 


General Accounting Office—Jurisdiction—Contracts—Defaults 
and Terminations—Review of Procedures Leading to Award 


General Accounting Office will review a contracting agency’s decision to terminate 
a contract for the convenience of the Government when that decision results from 
the agency’s determination that the contract award was improper. 


Contracts—Termination—Convenience of Government— 
Erroneous Evaluation, etc. 


Agency properly terminated contract with protester where reevaluation of proposals 
showed that under the stated criteria, another firm received the highest score. 


Contracts—Negotiation—Offers or Proposals—Evaluation— 
Technical Acceptability—Administrative Determination 


General Accounting Office will not disturb an agency’s technical evaluation unless 
that evaluation is arbitrary, unreasonable, or in violation of law. In evaluating a 
firm’s experience under an evaluation criteria, an agency may consider the experi- 
ence of the firm’s personnel and the firm’s experience prior to its incorporation. 


Contracts—Negotiation—Offers or Proposals—Evaluation— 
Evaluators—Consideration of Personal Statements 


Agency correctly found that the personal statements of evaluators concerning a 
firm should not be considered in evaluating that firm’s experience. 


Contracts—Negotiation—Technical Evaluation Panel— 
Evaluation Propriety 


The fact that proposals were reevaluated by one person who was not on the original 
panel is not improper. 
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Contracts—Negotiation—Offers or Proposals—Evaluation— 
Technical—Comparison of Proposals Not Required 


Since agency was not required to conduct technical evaluation by comparing the 
proposals it received, offeror’s claim that it had greater experience than two other 
offerors and, therefore, should have received a higher evaluation score is without 
merit. 


Matter of: Data Flow Corporation; Dynamic Keypunch, Inc.; 
SAID, Inc., July 6, 1983: 


Data Flow Corporation (Data Flow), Dynamic Keypunch, Inc. 
(Dynamic), and SAID, Inc. (SAID), have filed protests under Small 
Business: Adminstration (SBA) request for proposals (RFP) No. 82- 
16. The RFP was issued for keypunching and verifying services. 
SAID was initially awarded the contract and this award was pro- 
tested by Data Flow and Dynamic. After reevaluating the propos- 
als, the SBA determined that Data Flow was the proper awardee, 
terminated the contract with SAID and awarded the contract to 
Data Flow. SAID and Dynamic have filed protests against this 
latter award. 

We dismiss the protests by Data Flow and Dynamic against the 
award to SAID and deny the protests by Dynamic and SAID 
against the award to Data Flow. 

The RFP specified that proposals would be evaluated on the basis 
of 60 percent for experience, 20 percent for background and 20 per- 
cent for cost and that an award would be made to the offeror who 
received the highest evaluation score. The SBA received six propos- 
als and all were found technically acceptable. These proposals were 
evaluated by a panel and the three protesters received the follow- 
ing scores: 


Experi- Back- 
ence ground Cost 


45 20° $144,000 
40 15 ~—- 146,000 
60 20 =179,000 


Based on this evaluation, SAID had the highest score and was 
awarded the contract. 

Data Flow, the incumbent contractor, filed a protest against the 
solicitation’s evaluation criteria and panel’s decision to give Data 
Flow a score of 45 out of 60 points for experience. Data Flow 
claimed that the panel based this score on its unsupported finding 
that Data Flow was not dependable. After the SBA admitted that it 
overlooked information.in Dynamic’s proposal, Dynamic also filed a 
protest against its evaluation score. 


425-890 O - 83 - 2 
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Subsequently, the SBA reevaluated the proposals of Data Flow 
and Dynamic. The reevaluation of the scores were: 

Experi- Back- 

ence ground Cost 


60 20 $144,000 

60 20 146,000 

60 20 179,000 
Since the three companies had equal technical scores and Data 
Flow had submitted the lowest cost proposal, the SBA terminated 
its contract with SAID and awarded a contract to Data Flow. 

Since the SBA awarded the contract to Data Flow, its protest is 
academic. See VSI Corporation, Aerospace Group, B-204959, July 
30, 1982, 82-2 CPD 94. Since, on reevaluation, Dynamic received 
the maximum possible score for experience and background, we 
find that Dynamic’s protest against its initial evaluation also is 
academic. See Castoleum Corporation, B-195724, November 29, 
1979, 79-2 CPD 381. 

These protests are dismissed. 

Dynamic and SAID claim that the SBA improperly reevaluated 
Data Flow’s proposal and each claims that it is the proper awardee. 
We find, however, that there is no basis on which to question the 
SBA’s decision to award the contract to Data Flow. 

As a preliminary matter, our Office will review a contracting 
agency’s decision to terminate a contract for the convenience of the 
Government where, as here, that decision results from the agency’s 
finding that the initial contract award was improper. See EMS De- 
velopment Corporation, B-207786, June 28, 1982, 82-1 CPD 631. 
Under the present facts, we agree with the SBA that the contract 
award to SAID was improper. 

An evaluation pursuant to an RFP must be based on information 
contained in the offeror’s proposal. The Management and Technical 
Services Company, a subsidiary of General Electric Company, B- 
209513, December 23, 1982, 82-2 CPD 571. In addition, all offerors 
must be treated equally. Analytics Incorporated, 61 Comp. Gen. 560 
(1882), 82-2 CPD 147. 

The SBA violated these principles when it failed to consider in- 
formation in Dynamic’s proposal. See DSI Computer Services, Inc., 
B-207423, August 24, 1982, 82-2 CPD 173. Thus, since the agency 
was. obligated to make an award based on the specified criteria, 
once a proper evaluation showed that Data Flow received the high- 
est score, it was proper for the SBA to terminate its contract with 
SAID. See United States Testing Company, Inc., B-205450, June 18, 
1982, 82-1 CPD 604. 
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We now turn to the merits of the protests filed by SAID and Dy- 
namic against the contract awarded to Data Flow. Essentially, the 
protesters are claiming that, on reevaluation, the SBA should not 
have given Data Flow’s proposal the maximum points for experi- 
ence. 

This Office will only disturb a contracting agency’s technical 
evaluation if it is arbitrary, unreasonable, or in violation of law. 
Armidir, Ltd., B-205890, July 27, 1982, 82-2 CPD 83. The protest- 
ers’ claim that this standard is met because in reevaluating Data 
Flow’s proposal, the SBA changed the evaluation criteria for Data 
Flow alone. To support this allegation, the protesters claim that 
Data Flow was given 60 points for experience based on the evalua- 
tor’s belief that Data Flow had 8 years’ experience. The protesters 
note that in its proposal Data Flow only claimed to have 5 years’ 
experience. They further claim that since Data Flow was incorpo- 
rated in March 1979, it only has 3% years’ experience. 

In response to the protesters’ claim that it has no more than 3% 
years’ experience, Data Flow states that while it has only been in- 
corporated as Data Flow, Inc. since March 1979, it operated as Data 
Entry Services with the same employer’s identification number, 
staff and stockholders since 1978. 

The SBA report submitted to our Office states that Data Flow 
was given a maximum score for experience on reevaluation because 
its proposal showed that it had 5 years’ experience and supervisory 
personnel with an average of 8 years’ experience and the refer- 
ences listed in the proposal were contacted. Thus, the record shows 
that the evaluator was fully aware that Data Flow was claiming 5 
years of experience. 

Further, the protesters are wrong to the extent they claim that 
under our decision in Medical Service, Consultants, Inc.; MSH De- 
velopment Services, Inc., B-203998; B-204115, May 25, 1982, 82-1 
CPD 493, the SBA was prohibited from evaluating Data Flow’s ex- 
perience on the basis of its experience as Data Entry Services or 
the qualifications of its supervisory personnel. In Medical Services, 
supra, we found that in evaluating the experience of a newly 
formed subsidiary, an agency was not obligated to consider the ex- 
perience of a parent company which was not eligible for the con- 
tract award. We did not state that an agency could never use a 
parent company’s experience in evaluating a subsidiary. Notably, 
in Vector Engineering, Inc., B-200536, July 7, 1981, 81-2 CPD 9, we 
came to the opposite conclusion. 

Moreover, we have specifically held that in evaluating a new 
business, an agency could consider the experience of supervisory 
personnel. B-167051(1), July 14, 1970. Finally, in a case where expe- 
rience was stated as a definitive responsibility criteria, we found 
that where a corporation changed ownership, but continued operat- 
ing with the predecessor’s name and personnel, the experience of 
the predecessor firm could be considered in evaluating the experi- 
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ence of the successor firm. 36 Comp. Gen. 673, 674 (1957); Harry 
Kahn Associates, Inc., B-185046, July 19, 1976, 76-2 CPD 51. 

Given these decisions, we find no basis on which to find that by 
awarding Data Flow 60 points for experience, the SBA changed the 
evaluation criteria for Data Flow. In reaching this conclusion, we 
also point out that while an agency must evaluate proposals in ac- 
cordance with the specified criteria, the agency also is responsible 
for determining its minimum needs and the criteria which will 
meet those needs. Western Ecological Services Company, B-204550, 
September 13, 1982, 82-2 CPD 220. In this procurement, the SBA 
did not specify that the relevant experience was limited to the in- 
stitutional experience of the entity. Accordingly, it was under no 
obligation to evaluate proposals on this basis. See Energy and Re- 
source Consultants, Inc., B-205636, September 22, 1982, 82-2 CPD 
258. 

Dynamic and SAID also claim that the SBA changed the evalua- 
tion criteria for Data Flow because either Data Flow did not 
submit references with its proposal or the SBA did not check these 
references. They base this conclusion on the SBA’s failure to con- 
sider negative statements concerning Data Flow’s performance on 
its SBA contract made by the initial evaluators. In addition, SAID 
has submitted a memorandum written by the SBA contracting offi- 
cer while Data Flow was performing its SBA contract. SAID claims 
that this memo demonstrates that Data Flow performed poorly. 

The SBA claims that Data Flow did submit references with its 
proposal and that the person who reevaluated Data Flow’s proposal 
considered these references. Since the record contains only the 
agency’s and the protester’s conflicting statements, the protester 
has not met its burden of affirmatively proving its claim. Interna- 
tional Automated Systems, Inc., B-205278, February 8, 1982, 82-1 
CPD 110. 

Further, the memo which SAID has submitted was written by 
the contracting officer 2 days after Data Flow began to perform its 
SBA contract. While the memo states that Data Flow was experi- 
encing difficulty, it concludes that these problems were normal for 
a new contractor and could be worked out. 

Thus, this letter does not demonstrate that the SBA failed to con- 
sider a negative reference. Finally, our Office consistently has 
found that evaluations must be made on the basis of the contents 
of the proposal as submitted. University of New Orleans, B-184194, 
January 14, 1976, 76-1 CPD 22. Accordingly, the SBA correctly con- 
cluded that the personal statements of the evaluators should not 
have been considered. See Mutual of Omaha Insurance Company, 
B-201710, January 4, 1982, 82-1 CPD 2. 

Since we have concluded that the agency’s decision to award 
Data Flow the maximum score for experience was proper, the pro- 
testers’ claim that the award was made on the basis of cost alone is 
without merit. Since Data Flow, Dynamic and SAID each received 
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the same score for background and experience, the only evaluation 
factor left was the cost. Thus, the agency properly determined that 
because Data Flow submitted the lowest cost proposal, it was enti- 
tled to the contract award. See Compuserve Data Systems, Inc., B- 
206274, May 20, 1982, 82-1 CPD 482. 

Finally, our Office has found that the composition of a technical 
evaluation panel is to be determined by the procuring agency. New 
York University, B-195792, August 18, 1980, 80-2 CPD 126. Thus, 
the fact that the Dynamic and Data Flow proposals were reevaluat- 
ed by one person who was not a member of the original panel is 
not objectionable. See Development Associates, Inc., B-205380, July 
12, 1982, 82-2 CPD 37. 

In addition to the above claims, SAID individually has raised two 
protest grounds. SAID first claims that the agency’s decision to 
give all three offerors the same score for experience and back- 
ground was arbitrary and unreasonable. SAID reaches this conclu- 
sion by reasoning that it should have received a higher score than 
either Dynamic or Data Flow because, unlike Dynamic, it has pre- 
viously performed this contract and in comparison to Data Flow’s 
3% years’ experience, it has 20 years’ experience. 

It is not the function of our Office, however, to reevaluate pro- 
posals and we do not object to evaluations which are consistent 
with the stated criteria. AAA Engineering and Drafting, Inc., 
B-204664, April 27, 1982, 82-1 CPD 387. In the present RFP, since 
the evaluation criteria did not state that experience would be eval- 
uated based on the type or length of experience, the SBA was not 
required to consider these factors. See Western Ecological Service 
Company, supra. Nor was it improper for the evaluators to judge 
each proposal against the stated criteria rather than against each 
other. See AAA Engineering and Drafting, Inc., supra. SAID’s 
claim is a mere disagreement with the agency’s conclusion rather 
than a showing that the agency’s decision was arbitrary or unrea- 
sonable. See DCG Construction, Lid., B-205574, May 6, 1982, 82-1 
CPD 431; Skyways, Inc., B-201541, June 2, 1981, 81-1 CPD 439. 

SAID has also questioned the SBA cost evaluation methods and 
the calculations used to arrive at the weighted scores. However, 
even if SAID is correct on the cost evaluation, Data Flow would 
have still submitted the lowest cost proposal. Moreover, in view of 
our decision that the SBA properly evaluated the experience and 
background of Data Flow, Data Flow would be the proper awardee, 
in any event, notwithstanding SAID’s new calculation for the 
weighted scores. Accordingly, we find it unnecessary to review this 
final allegation. See Custom Janitorial Service, B-205023, August 
23, 1982, 82-2 CPD 163; Mutual of Omaha Insurance Company, 
supra. 

The protests by Dynamic and SAID are denied. 
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[B-209957] 


Travel Expenses—Air Travel—Constructive Cost 
Reimbursement—Military Airlift Command Service 


Employee of the Navy en route from temporary duty overseas selected a particular 
schedule for the purpose of taking leave along a waunlts traveled route. He used a 
a air carrier for one leg of his travel even though he could have used Military 
Airlift Command (MAC) chartered air service for travel from his place of origin to 
the United States. Since MAC full plane charter services need not be considered as 
available U.S. air carrier under the Fly America Act his use of a foreign air carrier 
may be justified in the usual manner using only available commercial flights. How- 
ever, under his travel order and applicable regulation reimbursement for return 
travel is limited to the constructive MAC cost. 


Matter of: Nelson P. Fordham, July 6, 1983: 


Mr. Nelson P. Fordham, an employee of the Navy, appeals our 
Claims Group’s dénial of reimbursement for overseas travel on a 
foreign air carrier when returning to the United States after per- 
forming temporary duty. Mr. Fordham claims that there were no 
US. air carriers available along a part of the return route he se- 
lected and that his use of the foreign air carrier for a part of the 
return route was justified. Although under the rules applied pursu- 
ant to the Fly America Act, 49 U.S.C. § 1517, we find that a U.S. 
air carrier was not available along the usually traveled route used 
by Mr. Fordham, he is not entitled to further reimbursement be- 
cause the limit on reimbursement imposed by the Navy resulted 
from his use of commercial rather than Military Airlift Command 
service. 

Mr. Fordham performed temporary duty in Rota, Spain, in the 
summer of 1979. His travel orders indicated that both commercial 
and Government air were authorized and considered advantageous 
to the Government, and he was issued a commercial round-trip 
ticket for the travel involved. However, while Mr. Fordham was in 
Rota, he was ordered to proceed to Naples, Italy, to perform addi- 
tional temporary duty. Before his temporary duty in Naples was 
completed, the Navy authorized him to travel through Paris for 
leave purposes on his return from Naples to the United States. 
This authorization also stated, “Additional TRS costs, if any, will 
be borne by Mr. Fordham.” At the completion of his temporary 
duty in Naples, Mr. Fordham went to the transportation office 
there to secure transportation back to the United States through 
Paris as authorized. Because of the added cost involved and the 
fact that the transportation office could not secure confirmed reser- 
vations on USS. air carriers, Mr. Fordham made his own arrange- 
ments for return travel. He traveled by rail to Rome, the nearest 
large interchange point for airline service. He states that U:S. air 
carriers could not get him out of Rome on any route back to the 
United States for 4 or 5 days—apparently the result of an airline 
strike. Therefore, he took a foreign air carrier from Rome to Paris 
and after his period of leave, he obtained transportation to the 
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United States by US. air carrier. He paid for this transportation 
with the ticket which had been issued to him for return direct from 
Rota, Spain. 

The Claims Group denied reimbursement for use of the foreign 
air carrier because airline schedules showed daily non-stop service 
between Rome and New York on USS. air carriers and because 
there was no certificate or memorandum by the transportation offi- 
cer or other appropriate officer explaining Mr. Fordham’s use of 
the foreign air carrier between Rome and Paris. The stop in Paris 
for leave was characterized as a side trip or indirect travel. Mr. 
Fordham argues that his travel order, as amended, “directed” him 
to return to his duty station by commercial air through Paris. 
From this premise he further argues that the certificate that he ex- 
ecuted describing the actual facts concerning the travel justifies 
the use of the foreign air carrier along the “directed” route, based 
upon applicable Fly America principles. 


Use of Military Airlift Command Transportation 


Mr. Fordham’s travel order did not direct him to travel by way 
of Paris but authorized that routing at no added cost to the Gov- 
ernment. Other policies of the Navy limited reimbursement to the 
cost of travel on aircraft chartered by the Military Airlift Com- 
mand (MAC) from Naples to Philadelphia. 

Pertinent regulations provide: 

* * * Air travel is the normal mode of transportation to, from, or between areas 
outside the United States. Maximum use will be made of Government air or Gov- 
ernment-procured air transportation. * * * 2 Joint Travel Regulations (JTR) para. 
C2001-4(a) (change 162, April 1, 1979). 

Overseas Travel. Travel may be required by MAC aircraft including charter or in- 


dividually ticketed commercial service made available by that command, unless 
medically contra-indicated, for: 


aelacamiens nerterming traperry, ty tage and ras conan Unie 
April 1, 1979). 

The Navy did require their employees to use MAC aircraft on 
temporary duty between overseas points and the United States. En- 
closure 2 of Bureau of Naval Personnel Instruction 4650.14F. If Mr. 
Fordham had not specifically requested authority to travel through 
Paris, the transportation office in Naples would have made ar- 
rangements for him to travel on a MAC flight between Naples and 
Philadelphia with commercial connections to Florida. The Com- 
mander, Naval Military Personnel Command, who is responsible 
for making travel arrangements for Naval employees, found that 
this flight was available for Mr. Fordham. Since this particular 
flight was the charter of an entire airplane reserved exclusively for 
Department of Defense personnel, it would have been unaffected by 
the airlines strike that apparently did affect commercial US. air 
carriers. Although Mr. Fordham would not have been able to 
obtain space on that flight by himself, the transportation office in 
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Naples could and would have placed him on that flight, according 
to the regulations cited had he not chosen to travel via Paris. His 
situation is described by 2 JTR para. C2001-3(b), which states in 
part: 

Employee Elects Commercial Air or Water. When an cagicuse who is authorized 
to utilize available MAC or MSC facilities in connection with temporary duty or per- 
manent duty travel elects to utilize commercial air or water transportation at his 
own expense, reimbursement will be limited as provided in par. C5100. * * * 
Paragraph C5100 allows reimbursement to the extent of the cost of 
the MAC transportation when there is an appropriate statement 
on the travel order. Since there was an amendment authorizing 
travel by way of Paris return costs, up to the MAC fare, were al- 
lowable. 


Fly America Act Considerations 


The travel conditions described by Mr. Fordham indicate that 
the use of the Military Airlift Command full plane charter flight 
was the only way he could have traveled from Naples to the conti- 
nental United States on US. air carriers. However, the use of MAC 
charter flights by employees is not covered by the Fly America Act 
because the procurement of the transportation from an appropriate 
carrier has been accomplished by MAC. Use of the flight by indi- 
viduals and payment to MAC for that service is an internal Gov- 
ernment matter, not a procurement of transportation services as 
covered by the Fly America Act. Therefore, we do not find that the 
available MAC charter flight should be used in determining wheth- 
er an individual violated the Fly America Act provisions when, as 
here, commercial transportation is authorized at a cost not to 
exceed that of MAC transportation. However, the Fly America Act 
provisions must be applied to the available commercial air trans- 
portation in the usual manner as if such travel were authorized as 
advantageous to the Government, i.e., as if the costs were not limit- 
ed to MAC costs. Then, within the MAC cost limitation, it should 
be determined if a Fly America Act penalty must be applied. 

We have not overlooked B-138942, November 6, 1978, in which it 
was held that MAC flights could not be used if use of such flights 
made it necessary for the traveler to use foreign air carriers to a 
greater extent than would be necessary for travel by commercial 
carrier. That rule is not incompatible with the result here since the 
rule stated is that MAC flights need not be considered as available 
US. carriers in making Fly America Act determinations. 

In this case since Mr. Fordham traveled by a direct route and 
used American carriers to the maximum extent possible in the cir- 
cumstances, no Fly America Act penalty is applicable. 

In the computation of Mr. Fordham’s reimbursement it does not 
appear that a Fly America Act penalty was applied. However, it 
seems that he was allowed his cost of transportation limited only 
by the comparative cost of MAC transportation. This resulted in 
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his owing the Government $90.45 because his allowable costs were 
less than his travel advances in that amount. Thus, although we 
find that the reasons given by the Claims Group for disallowing 
Mr. Fordham’s claim were not correct, we cannot allow his claim 
and, in the circumstances, we find that Mr. Fordham was properly 
required to refund the amount in question. 


[B-210790} 


Contracts—Protests—General Accounting Office Procedures— 
Timeliness of Protest—Solicitation Improprieties—Not 
Apparent Prior to Closing Date for Receipt of Quotations 


Amended protest which was filed the day after the protester modified its Federal 
Supply Schedule contract to include partitions required by the agency under its re- 
quest for quotations is timely because basis for Epes ot ig agency was required to 
place an order under the modified contract—did not arise until the modification. 


Contracts—Federal Supply Schedule—Multiple Suppliers— 
Agency Issuance of a Request for Quotations—Evaluation 
Propriety : 

GAO finds no legal requirement that procuring agency, after the date an order was 
ready to be placed under a request for quotations for Federal Supply Schedule (FSS) 


items, consider fact that low quoter rejected for offering nonschedule items had 
modified its FSS contract to include rejected items on schedule. 


Matter of: Pleion Corporation, July 6, 1983: 


Pleion Corporation (Pleion) protests the placement of an order by 
the Army Corps of Engineers under request for quotations (RFQ) 
OAS-83-10 with any company other than Pleion. The RFQ is for 
the purchase and installation of load-bearing acoustic partitions, 
among other things, from contractors listed in the multiple-award 
Federal Supply Schedule (SFS) for office systems furniture. No 
order has been issued by the Army. 

For the reasons set forth below, we deny Pleion’s protest. 

The RFQ was issued to the 23 vendors having FSS contracts for 
office systems furniture. At the date specified in the RFQ for re- 
turning quotations, 17 vendors submitted quotes, with Pleion being 
the lowest at $211,192.12. However, the Army subsequently deter- 
mined that it could not accept Pleion’s quote because the 65-inch 
high partitions specified in the RFQ were not included in the com- 
pany’s FSS. Consequently, the Army concluded that Pleion’s quote 
had to be rejected since FSS regulations provide that any agency 
which is a mandatory user under the FSS cannot use a non-FSS 
vendor when an FSS vendor is available. 

By letter dated February 11, 1983, and received by our Office on 
February 15, 1983, Pleion protested the Army’s determination, con- 
tending that the Army’s proposed intent to purchase from a com- 
pany other than Pleion amounted to a de facto cancellation of the 
RFQ under which Pleion was the low, responsive offeror. Pleion 
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further contended that such cancellation lacked the compelling 
reason required by the Defense Acquisition Regulation. Finally, 
Pleion challenged the Army’s use of the FSS contracts after the 
submission of quotes as an illegal auction. 

On February 23, 1983, Pleion modified its FSS systems furniture 
contract specifically to cover 65-inch high partitions. By letter of 
the same date and received by our Office on February 24, 1983, 
Pleion changed the basis of its protest. Pleion asserted that the 
Army should cancel the RFQ because it violated the provision in 
the Federal Property Management Regulations (FPMR) that agen- 
cies shall not solicit bids, proposals, quotations or otherwise test 
the market solely for the purpose of seeking alternate sources to 
the FSS. See FPMR, 41 C.F.R. § 101-26.401(a) (1982). Pleion further 
asserted that after the Army cancels the RFQ, it must then consid- 
er Pleion’s modified FSS contract when purchasing the needed par- 
titions. In the alternative, Pleion asserted that the Army should 
award a contract to Pleion, the low, responsive, responsible bidder. 

The Army argues that Pleion’s amended protest was untimely 
filed. According to the Army, Pleion’s assertion that the RFQ 
should be canceled is based upon an alleged impropriety in the so- 
licitation which was apparent prior to the closing date for the re- 
ceipt of quotations. Since our Bid Protest Procedures require such a 
protest to be filed prior to the closing date, Pleion’s amended pro- 
test should be dismissed as untimely, citing 4 C.F.R. §21.2(b)(1) 
(1983). In the alternative, the Army asserts that Pleion was aware 
of the allegedly defective solicitation on December 27, 1982, when it 
received the RFQ or, at the very latest, on January 10, 1983, when 
it responded to the RFQ. 

We find that Pleion’s amended protest filed on February 24, 
1983, was timely. Only after Pleion modified its FSS contract on 
February 23, 1983, did the company take the position that the 
Army had to place an order for the required partitions under its 
modified FSS contract and, thus, disregard the RFQ as being an 
unlawful usurpation of the multiple-award FSS contract for sys- 
tems furniture. Until then, Pleion had contended that it had sub- 
mitted the low, responsive bid under the RFQ to supply 65-inch 
high partitions and, therefore, was entitled to an award under the 
terms of the RFQ. 

With regard to Pleion’s modification of its FSS systems furniture 
contract after the closing date for the receipt of quotations under 
the RFQ, the Army argues that the critical time for determining 
the applicability of an FSS contract is the time that the agency’s 
order under the contract is “ready to be placed.” Pulaski Furniture 
Corporation, B-188440, August 10, 1977, 77-2 CPD 107, affirmed on 
reconsideration, B-188440, January 6, 1978, 78-1 CPD 10. According 
to the Army, an order is ready to be placed either after the closing 
date for receipt of quotations where a valid RFQ has been issued by 
the agency or at the latest after the evaluation of the quote submit- 
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ted in response to the RFQ. Here, the Army states that quotations 
on the RFQ were due on January 12, 1983, and that as of that date, 
Pleion’s FSS contract for systems furniture did not provide for 65- 
inch partitions. The Army goes on to emphasize that an order for 
the partitions would have been in place shortly after the evalua- 
tion of the quotes except for the filing of Pleion’s protest, which 
prevented it from procuring the partitions. 

In addition, the Army asserts that the integrity of the competi- 
tive procurement system would not be served by having to consider 
now Pleion’s modified contract after Pleion’s original quote had 
been rejected because the company did not have 65-inch high parti- 
tions on the FSS. In this regard, the Army argues that if it is re- 
quired to consider FSS contracts as modified up to the time the de- 
livery order is actually placed rather than those in effect either at 
the closing date for the receipt of quotations or at the time quote 
evaluations are completed, there would be nothing to prevent the 
other partition vendors from submitting protests and simultaneous- 
ly negotiating contract modifications with the General Services Ad- 
ministration to lower their prices. The Army cites our decision in 
Casper Systems Corporation, B-205064, June 28, 1982, 82-1 CPD 
626, for the proposition that an auction atmosphere would be cre- 
ated if a contracting agency was required to consider a second quo- 
tation from the protester vendor after the protester learned an- 
other FSS vendor had submitted a lower quotation. 

Pleion argues that the date of actual issuance of the purchase 
order is the “most sensible” date to view an FSS contract since 
that is the date when the FSS binds the contractor to a particular 
delivery. Also, Pleion points out that FSS contracts are more sus- 
ceptible to unilateral or bilateral amendments than other Federal 
contracts. Pleion further points out that by its terms, an FSS con- 
tract calls for adjustment whenever a contractor’s prices change, 
items are deleted from stock, the Government can get a better 
prime, or FSS policy changes. 

In addition, Pleion claims that Government error was the cause 
of its 65-inch partitions not being on its FSS contract. In this 
regard, Pleion claims that GSA was furnished prices covering 65- 
inch partitions in mid-1982, but no modification to its contract was 
made by GSA. Finally, Pleion argues that the 65-inch partitions 
represent only 5 percent of the total purchase. 

We conclude that the quotes submitted in response to the RFQ 
were submitted with a view toward the issuance of a purchase 
order under the FSS and not as independent offers subject to 
price negotiation. See Lanier Business Products, Inc., B-196189; B- 
196190, February 12, 1980, 80-1 CPD 125. In this regard, we note 
that vendors were not responding to a request for proposals or an 
invitation for bids with an offer that defined exactly what the 
vendor would do at what price. Dictaphone Corporation, 60 Comp. 
Gen. 260 (1981), 81-1 CPD 104. The RFQ sought prices under three 
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categories of straight and curved partitions and also under sepa- 
rate categories for partition hung shelves, partition hung paper 
sorters, partition hung coat racks, partition hung lights, and instal- 
lation. Further, the RFQ specified that it was a request for infor- 
mation and that quotations furnished under it were not offers. The 
RFQ advised vendors to furnish copies of their “current GSA con- 
tract” with their quotes. Thus, we find that except for minor instal- 
lation costs (Pleion’s quote for installation was $15,143.52 of 
$211,192.12), the vendors were responding to an RFQ that was 
issued to obtain quotes on whatever equipment on the FSS a 
vendor would propose to meet the specifications and general item 
descriptions of the RFQ. 

Therefore, we agree with the Army that the RFQ was not issued 
to seek alternate sources to the FSS. Rather, the RFQ was properly 
issued to determine whether the vendors’ proposed FSS equipment 
would meet the Army’s technical requirements, to determine the 
cost of equipment installation which was not covered by the FSS 
contracts, and to obtain a shorter delivery time which was permit- 
ted by the terms of the FSS contracts. Lanier Business Products, 
Inc., supra. 

We have held that the evaluation of quotations for items listed 
on a multiple-award FSS should be based upon the FSS contracts. 
Lanier Business Products, Inc., B-203337, September 29, 1981, 81-2 
CPD 265. The record shows that the Army’s review of the RFQ 
quotes was completed on February 8, 1983. At that time, a specifi- 
cally numbered purchase order for the partitions was prepared, but 
was not issued because of Pleion’s initial protest. Consequently, we 
find that an order was ready to be placed by the Army on Febru- 
ary 8, 1983. 

We find no legal requirement that the Army consider Pleion’s 
modified FSS contract after the order was ready to be placed. 
Under the circumstances, consideration of that modification would 
disrupt the fair and orderly administration of the FSS system, par- 
ticularly when valid RFQ’s are issued in conjunction with that 
system. At the time the Army had completed evaluation of the 17 
RFQ vendor’s quotes to determine whether they technically met 
the Army’s requirements, Pleion’s FSS contract did not cover 65- 
inch high partitions. Pleion’s initial protest prevented the Army 
from completing the placement of an imminent purchase order and 
consequently allowed Pleion time to obtain a modification of its 
FSS contract. We agree with the Army that obtaining an FSS con- 
tract modification under such circumstances would unduly encour- 
age other vendors to submit protests and then obtain modifications 
to their FSS contracts. 

Furthermore, consideration of Pleion’s modified FSS contract 
clearly would create an auction atmosphere. Casper Systems Corpo- 
ration, supra. As noted above, Pleion has attempted to change its 
status pending a decision by our Office on its initial protest by 
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modifying its FSS contract and at the same time amending its pro- 
test. Moreover, the record also shows that in modifying its FSS con- 
tract, Pleion significantly increased its prices for 65-inch partitions 
from what it listed in its RFQ quote, $211,192.12, including installa- 
tion, to $280,337.02, excluding installation. In this regard, Pleion 
displaced one quoter at $236,902, which, like Pleion, had conform- 
ing items not on the schedule. Also, several other schedule vendors 
offering nonconforming items were displaced. 

As for Government error, the Army reports that GSA advised 
that the allegation was untrue. The Pleion FSS contract was not 
modified in mid-1982 because Pleion did not request or sign a modi- 
fication at that time. Pleion does not rebut this. Therefore, Pleion’s 
inaction, not Government error, was the cause of Pleion’s FSS con- 
tract not including the 65-inch partitions on the date the Army was 
ready to place the order, February 8, 1983. Finally, Pleion’s at- 
tempt to characterize the 65-inch partition requirement as de mini- 
mis is clearly refuted by its quote under the RFQ, under which 
more than half of the total quote is for those partitions. Conse- 
quently, Pleion’s failure to quote on schedule items when the order 
was ready to be placed impacted significantly on the purchase. 

Pleion’s protest is denied. 


[B-211251] 
Aircraft—Use by Officers and Employees—Space 


Requisition—Agency Liability—“‘Full Cost”’ of Seat 


General Accounting Office is aware of no statute which would prohibit airlines from 
charging Federal agencies which requisition space aboard already-full carriers not 
only the fare for the seat or seats requisitioned but also the compensation which the 
airlines must pay the bumped passenger. 


Matter of: Civil Aeronautics Board—Denied Boarding 
Compensation Rules, July 6, 1983: 


The Civil Aeronautics Board (CAB) requests our opinion on 
whether Federal agencies are precluded by any statute or regula- 
tion from paying an airline more than the specified price of the 
seat or seats when it makes a mandatory space requisition that 
forces the airline to “bump” a passenger with confirmed reserva- 
tions, and pay him appropriate compensation under CAB “denied 
boarding compensation” rules. We are aware of no such prohibition 
under the circumstances described. 

On October 7, 1982, the CAB amended its denied boarding com- 
pensation rules, which prescribe minimum standards for the treat- 
ment of airline passenger holding confirmed reservations who are 
not accommodated because the airline oversold their flight. ER- 
1306, Docket 39932, October 7, 1982. Prior to this amendment, the 
rules did not require that the carrier compensate passengers who 
were denied boarding due to Government requisition of space 
aboard the aircraft. 14 C.F.R. § 250.6 (1982). The CAB explained its 
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rationale for deleting this exception to the denied boarding com- 
pensation rules as follows: 

Today, when a Government agency requisitions space on an already-full plane, 
denying compensation to passengers who are bumped seems inconsistent with the 
broad policy underlying these oversales rules. The basic rationale is compensation of 
the passenger, not punishment of the airline. Furthermore, the airline need not 
suffer from this change in any event. Where Federal rules require an airline to com- 
pensate a passenger bumped by Government requisition, the airline has full justifi- 
cation for requiring the requisitioning agency to pay the whole cost of the taking— 
the passenger’s compensation as well as the basic payment for the requisitioned 
space. Thus this amendment merely requires the Government to pay the full cost of 
this action. (47 Fed. Reg. 52985 (November 24, 1982).) 


According to the CAB, the airlines objected to the deletion of this 
exception on the grounds, inter alia, that the CAB had not previ- 
ously “required government agencies to pay these higher amounts 
for full-plane space requisitions.”” The CAB, replied that it had as- 
sumed, in the absence of some supervening statutory provision, 
that the airlines were free to charge U.S. Government agencies 
reasonable amounts, and that where carriers were required to com- 
pensate bumped passengers, higher amounts would be reasonable. 
The Board notes that it in fact assumed that “the real cost of the 
‘taking’ would be normal under the basic assumptions of our legal 
system.” 

As noted above, we do not know of any statute or rule which pro- 
hibits Federal agencies from paying more than the specified fare 
level when they make mandatory space requisitions that result in 
direct financial losses to the airline, in addition to the price of the 
seat. Indeed, the Fifth Amendment of the United States Constitu- 
tion, which prohibits the taking of private property for public use 
without just compensation, appears to require that the Govern- 
ment reimburse an airline from which it requisitions a seat the full 
cost of that seat. The “full cost,” in the event that a passenger has 
been bumped, is equivalent to the fare for the seat plus the amount 
which the airline is required to pay to the displaced passenger. We 
note, by way of analogy, that 46 U.S.C. § 1242(a), which provides for 
the requisition of vessels owned by U.S. citizens during times of na- 
tional emergency, requires that the owner of any such vessel be 
justly compensated for the use of his property. 

In conclusion, we think that a requisitioning agency may legally 
be charged an amount equivalent to the fare for a seat, plus the 
compensation which the airline is actually required to pay to any 
passenger who is displaced by such requisition. Of course, if CAB 
rules permit and the airline is able to induce volunteers to give up 
their seats in exchange for some lesser benefit,—i.e., less than the 
amount which CAB rules require for passengers involuntarily 
bumped—only the lesser amount may be charged to the agency, in 
addition to the fare. 
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[B-205921] 


Railroads—Railroad Retirement Board—Dual Benefits 
Payment Account—Borrowing Funds From Railroad 
Retirement Account—Authority 


Authority of Railroad Retirement Board to borrow from Railroad Retirement Ac- 
count to make payments from Dual Benefits Payments Account is limited to the 30- 
day period before the beginning of the fiscal year. 


Railroads—Railroad Retirement Board—Dual Benefits 
Payment Account—Borrowing Funds From Railroad 
Retirement Account—Authority 


The authority of the Railroad Retirement Board to borrow funds from the Railroad 

Retirement Account to permit payment of the Dual Benefits Payments for the first 

month of a fiscal year does not depend upon the existence of an enacted appropri- 

— or continuing resolution for the Dual Benefits Payments Account for the new 
year. 


Railroads—Railroad Retirement Board—Dual Benefits 
Payment Account—Carry-Over Authority 


Since the authorization for appropriation to the Duel Benefits Payments Account 
authorizes an annual appropriation, any amounts remaining in the account at the 
end of a fiscal year must be returned to the Treasury under 31 U.S.C. 1552(a\(2) 
unless the actual appropriation act provides carry-over authority. 


Railroads—Railroad Retirement Board—Dual Benefits 
Payment Account—Investment Authority 


Under the Omnibus Reconciliation Act of 1981, interest may be earned on funds ap. 
propriated to the Dual Benefits Payments Account if invested by the Secre 

the Treasury and this interest credited to the Dual Benefit Panik Account. 

ever, investment is precluded by the terms of the fiscal year 1983 sine opelilioas to 
the Dual Benefits Payments Account. 


Matter of: Railroad Retirement Board—Dual Benefits 
Payments Account, July 8, 1983: 


We have been asked by the Railroad Retirement Board to answer 
four questions concerning the Dual Benefits Payments Account cre- 
ated by section 1124 of the Omnibus Reconciliation and Budget Act 
of 1981, Public Law 97-35, 95 Stat. 639, August 13, 1981, amending 
45 U.S.C. § 231n (§ 1976). These questions are: 

(1) Whether the “borrowing authority” under section 1124(a) of 
Public Law 97-35 is available to the Railroad Retirement Board 
after the beginning of a fiscal year, but prior to an actual full ap- 
propriation to the Dual Benefits Payments Account for that year; 

(2) Whether the borrowing authority is available prior to the 
start of a fiscal year in the absence of an enacted appropriation; 

(3) What happens to any amount remaining in the Dual Benefits 
Payments Account at the end of a year, and 

(4) Whether this Account can earn interest and, if so, whether 
the interest earned may be utilized during the year to pay windfall 
benefits. 
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For the reasons explained below, we have concluded as follows: 

(1) The “borrowing” authority to draw funds in advance of the 
fiscal year ceases at the beginning of the fiscal year. 

(2) Whatever funds are left in the Dual Benefits Payments Ac- 
count at the end of the fiscal year cease to be available for pay- 
ments. 

(3) Interest may be earned on funds appropriated to the Dual 
Benefits Payments Account if invested by the Secretary of Treas- 
ury and this interest credited to the Dual Benefits Payments Ac- 
count. However, the terms of the fiscal year 1983 appropriation to 
the Dual Benefits Payments Account would preclude such invest- 
ment. 


(4) An enacted appropriation is not a prerequisite for the exercise 
of the borrowing authority. 
We will address these questions in the order set out above. 


Question 1—Duration of Borrowing Authority. 
Section 1124(a) provides: 


* * * Not more than 30 days prior to each fiscal year beginning with the fiscal 
year ending September 30, 1982, the Board may request the Secretary of the Treasury 
to transfer from the Railroad Retirement Account to the credit of the Dual Benefits 
Payments Account any amount not exceeding one-twelfth of the amount which the 
Board has determined will be the amount of the ap et to be made to the 
Dual Benefits Payments Account under the applicable iblic Law making such ap- 
propriation for such fiscal year, and the Secretary of the Treasury shall make such 
transfer. Not more than 10 days after the funds appropriated to the Dual Benefits 
Payments Account for each such fiscal year are received into such Account, the 
Board shall request the Secretary of the Treasury to retransfer from the Dual Bene- 
fits Payments Account to the credit of the Railroad Retirement Account an amount 
equal to the amount transferred to the Dual Benefits Payments Account prior to such 
fiscal year under the preceding sentence, together with such additional amount deter- 
mined by the Board to be equal to the loss of interest to the Railroad Retirement 
Account resulting from such transfer, and the Secretary of the Treasury shall make 
such retransfer. [Italic supplied.] 


The explanation for this provision contained in the Conference 
Committee Report is that: 


s+ + 


Because there is generally a lag between the time appropriations are en- 
acted and the time money is received, the regular retirement account will loan 
funds temporarily each year to the Dual Benefits Payments Account to continue 
windfall payments between the start of a fiscal year and the date the dual benefits 
appropriation is received. This loan will be repaid, with interest, when the dual 
benefit appropriation is received. H. Rep. No. 97- P08, July 29, 1981, at 867. 


In the view of the Railroad Retirement Board this “borrowing 
authority” should be interpreted to authorize the transfer of funds 
so as to guarantee timely payment of benefits during the lag be- 
tween the start of a fiscal year and date of an appropriation. The 
Board’s position is that section 1124(a) permits borrowing any time 
during a fiscal year before the full amount of the appropriation is 
deposited in the Dual Benefits Payments Account. According to the 
Board, this authority was provided to prevent what happened in 
December 1981 when the Department of the Treasury refused to 
transfer funds as requested by the Board. At that time the Board 
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was operating under a series of continuing resolutions and, as a 
result of the failure to transfer the funds when requested during a 
lag in enactment of a continuing resolution, approximately 400,000 
annuitants received their December payments late. 

The Department of the Treasury refused to transfer funds from 
the Railroad Retirement Account as requested because it reads sec- 
tion 1124(a) more restrictively than the Board. Treasury agrees 
with the Board that although section 1124(a) does not permit a 
transfer request more than 30 days before the beginning of the 
next fiscal year, that restriction does not establish a cut-off date for 
exercising the authority. However, Treasury points out that it is 
clear from the next sentence which describes the replacement of 
the amount borrowed as funds transferred “prior to such fiscal 
year,” that the transfer is only available for the 30 days prior to 
the beginning of the fiscal year. The Board contends that this sen- 
tence should only be read as providing authority to transfer funds 
across fiscal years when it is necesssary to do so. 

Essentially, we agree with the position taken by the Treasury. 
We are inclined to read authority such as that created by section 
1124(a) narrowly where there is no indication of Congressional 
intent consistent with the broader reading. Further, Treasury’s 
reading of the statutory language is consistent with the legislative 
history explanation of its purpose, quoted above. 

We are mindful of the hardships that may result from any delay 
in benefits. However, it appears from our reading of section 1124(a) 
and its legislative history that it was intended to solve a different 
problem than described by the Board. 

While it is true that the inability to borrow under the circum- 
stances prevented the Board from making timely payments of the 
Dual Benefits Payments, it is doubtful that this is the situation 
which prompted passage of this borrowing authority 3 months ear- 
lier. The Conference Committee Report indicates that the Commit- 
tee was concerned with a recurring problem which it believed hap- 
pens each year. We do not believe the possibility of a gap in appro- 
priations during the fiscal year is what was being considered in the 
Conference Committee Report. 

As we said earlier, we are inclined to interpret authorities such 
as section 1124(a) narrowly. There is no indication in the legislative 
history for the views expressed by the Board. The actual problem 
presented by the December 1981 delay in payments occurred sever- 
al months after passage of the Omnibus Reconciliation Act. The 
Conference Committee Report, consisting of only two paragraphs, 
suggests no awareness of a problem resulting from a crisis gap in 
“appropriations,” but only a “lag between the time appropriations 
are enacted and the time money is received” by the account which 
happens “each year.” 
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Question 2—Necessity for an Enacted Appropriation. 

The Board states that on September 29, 1982, prior to passage of 
any appropriation or continuing resolution for fiscal year 1983, the 
Department of the Treasury informed the Board that in Treasury’s 
view the borrowing authority of section 1124(a) is only available 
after Congress has enacted an appropriation act or continuing reso- 
lution for the new fiscal year. 

The Board argues that this interpretation conflicts with the 
words of section 1124(a) that authorize borrowing based on “one- 
twelfth of the amount which the Board has determined will be the 
amount of the appropriation to be made * * *.” According to the 
General Counsel, this language clearly contemplates circumstances 
where some form of an appropriation has not been enacted before 
the beginning of a new fiscal year. 

The position of the Department of the Treasury is that the refer- 
ences to a future appropriation that are stressed by the General 
Counsel are followed by the phrase “* * * under the applicable 
Public Law making such appropriation for such fiscal year * * *.” 
This phrase suggests, according to Treasury, that the borrowing re- 
quest must be based on an existing appropriation act. Further, it is 
possible to explain the references to the future appropriations as 
no more than a description of the fact that the appropriation for 
the next fiscal year will not be available immediately, but must 
await the beginning of the new fiscal year. According to Treasury’s 
position, the legislative history makes it clear that Congress condi- 
tioned the borrowing authority on the existence of an enacted ap- 
propriation. The reason, more fully quoted above, for the borrowing 
authority in the conference report, id., is: 

Because there is goers: a lag between the time appropriations are enacted and 
the time money is received * + Titalic supplied.] 

The Board concedes that this is the purpose described in the Con- 
ference Report, but says there is no reason to believe that this is 
the only purpose for the act. Indeed, the Board argues that the 
only useful purpose of the borrowing authority is to cover circum- 
stances where there is no appropriation available for the start of 
the next fiscal year when the payment tapes are sent to Treasury 
about September 20 of each year. The Board also notes that the re- 
maining portion of the sentence from the conference report, repeat- 
ed in part above, does not limit borrowing to a time period, but 
states that loans are to be used to continue payments “between the 
start of a fiscal year and the date the dual benefits appropriation is 
received.” The Board points out that there is no qualification in 
this language as to when an appropriation must be made. 

We agree with the Board’s position. The relevant sentence in sec- 
tion 1124(a) requires an estimation by the Board of the amount of 
the appropriation “to be made” under the applicable Public Law to 
the Dual Benefits Payments Account. An estimation would clearly 
not be required in the face of an enacted appropriation. Nor would 
the use of the future tense be correct with reference to the applica- 
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ble Public Law if it were intended that the Public Law has already 
been enacted before borrowing would be appropriate. We recognize 
that the Conference report language relied on by Treasury and 
quoted above refers to the lag between enactment and receipt of 
appropriations. However, it clearly states the purpose of the bor- 
rowing authority to be the continuation of windfall payments “be- 
tween the start of a fiscal year and the date the dual benefits ap- 
propriation is received.” In any event, the legislative language 
standing alone is sufficiently clear, in our view, to overcome the ar- 
guably inconsistent explanation of it in the Conference Report. 


Question 3—Carry-Over of Annual Appropriations. 

The Dual Benefits Payments Account is authorized an annual 
appropriation under section 1124(a) of Public Law 97-35 as follows: 

There is hereby authorized to be appropriated to such account for each fiscal 
year * * * such sums as are necessary to pay during such fiscal year the amounts 
of annuities estimated by the Board * * * 

The Board argues that Congress intended that any unexpended 
amounts be carried over from year to year. The Board’s reasoning 
is based on the requirement of section 1122(c) (to be placed in the 
Code at 45 U.S.C. § 231f(c)) that the Board fully expend the appro- 
priation in a manner that provides equal monthly installments to 
eligible annuitants. The only way to accomplish this without either 
a smaller payment or a larger balloon payment for the last month 
is to leave a cushion amount that would not be expended at all 
during the fiscal year, in the Board’s view. 

We recognize that Congress has required the Board to come as 
close to the ideal, as expressed by its submission, as possible. How- 
ever, we do not read the provisions of section 1122(c) as indicating 
an intent to permit the carryover of budget authority. Section 
1122(c) is not as restrictive as the Board describes it. First, the 
“equal monthly installments” are only required “for a fiscal year 
so far as practicable.” Second, this section requires only “* * * the 
total amounts paid * * * shall not exceed the total sums appropri- 
ated * * * for that fiscal year.” [Italic supplied.] Third, this section 
gives authority to the Board to prescribe regulations to achieve 
these objectives, thus giving the Board authority to devise some 
reasonable solution to the problem. See Conference Report, id. Ac- 
cordingly, we conclude that, unless the appropriation language 
itself modifies the authorization of appropriation language of sec- 
tion 1124(a) to make it available until expended, no part of the 
Dual Benefits Payments Account appropriation is available for ex- 
penditure after the end of the fiscal year for which it was appropri- 
ated. Such language is not included in the fiscal year 1983 appro- 
priation to the Dual Benefits Payments Account, Pub. L. No. 97- 
377, 96 Stat. 1903, December 21, 1982, quoted below. 
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Question 4—Jnvestment of Amounts in Dual Benefits Payments 
Account. 


Section 1124(b) of Public Law 97-35 adds the Dual Benefit Pay- 
ments Account to the accounts under 45 U.S.C. § 231n(e) that may 
be invested in Government interest bearing obligations or guaran- 
teed obligations. 

According to the Department of the Treasury, its practice has 
been to credit the interest earned on the investments of the other 
accounts (the Railroad Retirement Account and the Railroad Re- 
tirement Supplemental Account) to these accounts as permitted by 
section 231n(e). Treasury says it has done this despite the absence 
of specific authority as is normally provided in legislation that 
gives accounts investment authority, such as in the case of the 
Social Security Trust Fund, 42 U.S.C. § 401(f) (1976). We agree with 
Treasury that interest has been properly credited to the accounts 
covered by section 231n(e). The legislative history is clear that Con- 
gress intended that the interest earned be credited to these ac- 
counts. H. Rep. 93-1345 at 17 (1974). Since Congress added the Dual 
Benefits Payments Account to this same provision, an intent that 
the interest earned on the Dual Benefits Payments Account be 
treated similarly is evident. 

The investment authority provided, however, is only for funds 
“not immediately required for the payment of annuities, supple- 
mental annuities, and death benefits.” In the continuing resolution 
that appropriated funds for the Dual Benefits Payments Account 
for fiscal year 1983, Congress provides as follows: 

For payment to the Dual Benefits Payment Account, authorized under section 
15(d) of the Railroad Retirement Act of 1974, $430,000,000, which shall be credited to 


the account in 12 approximately equal amounts on the first day of each month in 
the fiscal year. Pub. L. No. 97-377, 96 Stat. 1908, December 21, 1982. 


This language, by making the funds available to the Dual Bene- 
- fits Payments Account in monthly installments, virtually precludes 
the Board from invoking its authority to direct the Secretary of the 
Treasury to invest the appropriation. Furthermore, the appropri- 
ation was intended to provide full funding for payments to benefici- 
aries for fiscal year 1983. 

Accordingly, we conclude that the manner in which funds are 
provided to the Dual Benefits Payments Account for fiscal year 
1983 precludes their investment. Investment of these funds in 
future years would be dependent on the language of appropriation 
acts. 





DECISIONS OF THE COMPTROLLER GENERAL 


[B-210055] 


Appropriations—Fiscal Year—Availability Beyond—Order 
Arising From Unfair Labor Practice Proceeding—United 
States Information Agency 


Unobligated balance of fiscal year 1982 Salaries and neeeete appropriation for the 
United States Information mcy remains available for obligation to fulfill any 
order of the Foreign Service r Relations Board arising out of an unfair labor 
practice proceeding instituted in September of 1982. Under 31 U.S.C. 1502(b), provi- 
sions of law providing for the expiration of appropriations and their reversion to the 
Treasury do not apply to the funds involved in the pending p: 


Matter of: Availability of Fiscal Year 1982 funding for award 
of performance pay to members of the Senior Foreign Service, 
July 8, 1983: 


The Regional Director of the Foreign Service Labor Relations 
Board (Board) has requested an advisory opinion on the current 
availability of fiscal year 1982 funds for the award of performance 
pay for that year to employees of the United States Information 
Agency (formerly the International Communications Agency) 
(Agency) who are members of the Senior Foreign Service. For the 
reasons set forth below, we hold that unobligated fiscal year 1982 
funds remain available for such awards. 

By way of background, the Regional Director explains that Chap- 
ter 10 of the Foreign Service Act of 1980, Pub. L. No. 96-465, 94 
Stat. 2071, 2128 (22 U.S. Code §§ 3901 note, 4401), established a 
labor-management relations program in the foreign service and 
created the Foreign Service Labor Relations Board within the Fed- 
eral Labor Relations Authority. The Act also created the Foreign 
Service Impasse Disputes Panel (Panel) to assist in resolving nego- 
tiation impasses arising during collective bargaining, 22 U.S.C. 
§ 4110, and required that final action of the Panel be binding on 
the parties for the term of the collective bargaining agreement 
unless the parties have agreed otherwise, 22 U.S.C. § 4110(c\(3). 
Both the Board and the Panel were given jurisdiction over agencies 
having foreign service operations including the Agency, 22 U.S.C. 
§ 4103. Section 1015 of the Act, 22 U.S.C. § 4115, created an unfair 
labor practice process, and defined unfair labor practice to include 
failure or refusal by an agency “to cooperate in impasse procedures 
and impasse decisions as required under this chapter.” 

Local 1812 of the American Federation of Government Employ- 
ees (Union), certified in 1978 as the exclusive representative for all 
eligible Foreign Service employees in the Agency, requested that 
the panel consider a negotiation impasse concerning the Foreign 
Service selection boards established by section 602 of the Act. Spe- 
cifically, the parties were in dispute over (1) the composition of se- 
lection boards established to make recommendations concerning 
performance pay, (2) the precedures to govern the issuance of such 
recommendations, and (3) whether the Agency head was to be 
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bound by the recommendations. The Union proposed (1) that the 
composition of selection boards be governed by The Agreement For 
The Establishment and Composition of Selection Board, (2) that the 
selection boards determine the percentage of the funding available 
for performance pay to be awarded to each officer recommended, 
(3) that these recommendations be binding upon the Director, and 
(4) that the total amount of agency performance pay to be awarded 
for each class of officers be determined by the Director in writing 
before any boards were convened. On August 18, 1982, the Panel 
issued a Decision and Order in United States International Commu- 
nications Agency, Washington, D.C. and Local 1812, American Fed- 
eration of Government Employees, AFL-CIO, Case 83 FSIDP 3. The 
Panel concluded that the dispute should be resolved on the basis of 
the Union’s proposal and ordered that the parties adopt and imple- 
ment it no later than September 1, 1982. 

In a letter dated August 30, 1982, the Agency refused to imple- 
ment the Panel’s Decision and Order. The Union, on September 13, 
1982, filed an unfair labor practice charge before the Board, alleg- 
ing that such refusal violated section 1015(a\(5) and (6) of the Act, 
22 U.S.C. § 4115(a)(5) and (6). 

In a decision dated March 25, 1983, an Administrative Law 
Judge of the Board recommended that the Board adopt an order 
compelling the Agency to implement the Decision and Order of the 
Panel, and to comply with such order as if it had done so no later 
than September 1, 1982. The Judge’s decision directed the Agency 
to determine the amount of performance pay that was available as 
of August 30, 1982, and to treat such funds as now available for the 
payment of fiscal year 1982 performance awards. The Agency has 
filed an exception to the Judge’s decision, and the Board is now 
considering whether to affirm or reverse the decision. 

We are asked whether fiscal year 1982 funding remains available 
for the award of performance pay under the Panel’s order. Accord- 
ing to the submission, both the Union and the Agency believe that 
the fiscal year 1982 funds expired on September 30, 1982, and that, 
in the absence of the obligation of those funds by completion of the 
selection board process, they are no longer available or retrievable. 
The Agency points out that: 

* * * no performance pay selection boards were ever convened, no decision was 
ever made by the Agency as to whether any awards should be made in FY 1982, or 
in what amount, and no funds were obligated for performance pay purposes prior to 
the end of the fiscal year on September 30, 1982. 


On the contrary, since the Agency's payroll costs were running higher than 
planned, the entire amount available for payroll purposes for that fiscal year, in- 


‘In a letter dated May 12, 1983, which referred to our ton at 4 C.F.R. § 22.8, the Union’s attorney re- 
n t! 


qu ested that we decline to issue, an opinion in this case o: und that the matter has been decided by the 

Ten Law Judge and “is more properly within the juriediction of the” ae Service Labor Relations 

with the assertion that the question posed to us has been decided by the Judge and with the 

ae that such question is more properly within the jurisdiciton of the Board. We have been asked wheth- 

er nk cso 1982 funding remains available for the payment of the performance awards, a question which the 

has not answered. In fact, he notes in footnote 13 to his decision that he is “aware that Fiscal Year 1982 

ahi and he declines to express an opinion “as to how, or from what source, performance awards can, or 

should, be paid.” Certainly, a question as to the period of availability of appropriated funds is suitable for resolu- 
tion by this Office. 
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cluding the $230,000 [originally included within the Agency’s financial plan for FY 
1982 performance pay awards] was expended for other pay purposes. At the close of 
FY 1982, only $1,324.34 remained unobligated in the Foreign Service pay allotment. 

The Regional Director of the Board notes that paragraph (6) of 31 
U.S.C. § 1501(a) provides that an amount may be recorded as an ob- 
ligation of the United States Government when supported by docu- 
mentary evidence of “a liability that may result from pending liti- 
gation.” The Regional Director accordingly contends that “previ- 
ously unexpended expired funding relating to the award of per- 
formance pay remains available for obligation due to the pending 
unfair labor practice.” 


We agree with the Regional Director’s conclusion, but not for the 
reason he argues. Subsection 1501(a) only provides that amounts 
may be recorded as obligations when supported by certain specified 
types of documentary evidence. It does not preserve the availability 
of funds beyond the end of a fiscal year when obligation of the 
funds did not take place during the year. 


Further, with respect to paragraph 1501(a\(6), we have held that 
the phrase “a liability that may result from pending litigation” is 
applicable in only limited instances. For example, in 35 Comp. Gen. 
185, 187 (1975) we stated: 


Subsection 6 was included in [31 U.S.C. § 1501(a)] for the purpose of permitting 
obligations to be recorded in the case of land condemnation proceedings under the 
Declaration of Taking Act * * * and similar cases. * * * In land condemnation and 
similar cases, a liability of the Government has been established, the only question 
being an exact determination of the amount of the liability. An intent to permit ob- 
ligations to be recorded in every case where litigation is pending against the Gov- 
ernment, which may or may not result in a liability, cannot possibly be imputed to 
the Congress. In view thereof and since the overall purpose of [31 usc. § 1501(a)] 
was to restrict the amounts recorded as obligations, it is our view that obligations 
may be recorded under [31 U.S.C. § 1501(a\(6)] only in those cases where the Govern- 
ment is definitely liable for the payment of money out of available appropriations 
and the pending litigation is for the purpose of determining the amount of the Gov- 
ernment's liability. 


We concluded in that case that amounts of back pay which might 
become due certain employees for a prior fiscal year as a result of 
pending litigation did not constitute obligations which could be 
properly recorded under 31 U.S.C. § 1501(a)(6).2 

In the case now before us, the Government is not “definitely 
liable for the payment of money out of available appropriations.” 
Section 405(c) of the Foreign Service Act of 1980, 22 U.S.C. 
§ 3965(c), provides: 

The Secretary shall determine the amount of performance pay available under 
subsection (b\(2) each year for distribution among the members of the Senior For- 
eign Service and shall distribute performance pay to particular individuals on the 


basis of recommendations by selection boards established under section 602 [22 
U.S.C. § 4002]. 


2 We expanded our interpretation of ee 1501(aX6) to include anti-impoundment litigation in 54 Comp. 


Gen. 962 (1975). See also 61 — Gen. (1982). We reasoned that the basic premise of such litigation was 
that the refusal of the Executive branch to obligate appropriations was itself in derogation of the congressional 
— in providing appropriations. We thus concluded that it would be incongruous to construe 31 U.S.C. 
§ 1501(aX6) in a manner permitting its application to frustrate congressional objectives where the existence of 
substantial legal issues could be documented. This application of paragraph 1501(aX6) is not relevant in the cur- 
rent discussion, however, since no impoundment of funds is involved. 
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Both a report on the bill (H.R. 6790) prepared by the House Com- 
mittee on Foreign Affairs, H. Rep. No. 96-992(I), 96th Cong., 2d 
Sess. 40 (1980), and a report prepared by the House Committee on 
Post Office and Civil Service, H. Rep. No. 96-992(I]), 96th Cong., 2d 
Sess. 60 (1980) explained that: 

* * * The determination of the total amount which shall be made available in 

any one year is a budgetary determination left with the individual heads of the 
agencies, which means that members of the Senior Foreign Service are not [auto- 
matically] * entitled to performance pay. 
- The report of the Senate Foreign Relations Committee, S. Rep. No. 
96-913, 96th Cong., 2d Sess. 40 (1980), contained language identical 
to that of the report of the House Foreign Affairs Committee. This 
legislative history supports our conclusion that the law does not 
create a statutory entitlement to performance pay in members of 
the Senior Foreign Service. Since there is no statutory entitlement 
to performance pay, the Agency was not definitely liable to pay 
these awards from fiscal year 1982 funds. Therefore, under 31 
U.S.C. § 1501(aX(6), fiscal year 1982 funds could not have been obli- 
gated on the basis of the unfair labor practice action brought 
before the Board. 

Nonetheless, it is our opinion that any fiscal year 1982 funding 
which has not already been obligated for other agency purposes re- 
mains available for the payment of 1982 performance awards.* 
Subsection 1502(b) of title 31 provides that: 

A provision of law requiring that the balance of an appropriation or fund be re- 
turned to the general fund of the Treasury at the end of a definite period does not 
affect the status of lawsuits or rights of action involving the right to an amount 
payable from the balance. 

Clearly the unfair labor practice proceedings, instituted by the 
Union on September 13, 1982, for the purpose of compelling the 
Agency to comply with the Panel’s order, is a right of action “in- 
volving the right to an amount payable from” the Agency’s fiscal 
year 1982 Salaries and Expenses appropriation. Therefore, under 
31 U.S.C. § 1502(b), neither subsection 1502(a) of Title 31 nor any 
other provision which provides for the expiration of appropriations 
and their reversion to the Treasury applies to the funds involved in 
the unfair labor practice proceeding before the Board. It follows 
that the Agency’s unobligated fiscal year 1982 funds remain availa- 
ble for obligation for the purpose of fulfilling any order of the 
Board arising from the unfair labor practice charge it is currently 
considering. 

To the extent that the Agency has withdrawn part or all of these 
funds and allowed them to revert to the Treasury, 31 U.S.C. 
§ 1552(aX(2) provides authority for the restoration of unobligated 

3 The Post Office and Civil Service Committee report contained the word “automatically,” whereas the For- 
eign Affairs Committee report did not. 

* As we indicated above, we have been informed by the Agency that although $230,000 was included within 
the Agency’s financial plan for fiscal year 1982 for Senior Foreign Service performance pay awards, almost the 
entire amount available for payroll purposes for fiscal year 1982, including this $230,000, was expended for other 


pay purposes. Only $1,324.34 which remained unobligated at the close of fiscal year 1982 remains available for 
performance pay awards. 
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balances needed to fulfill an order by the Board. The sum of 
$1,324.34 may accordingly be restored to the appropriate account. 


[B-210967} 


Appropriations—Availability—Travel, etc. Expensee—State 
Officials—Training Seminars, etc. 


Use of appropriated funds by National Highway Traffic Safety Administration 
(NHTSA) to pay travel and lodging expenses of State officials to attend a proposed 
training workshop on odometer fraud is prohibited by 31 U.S.C. 1345 (formerly 551), 
as the proposed expenditures are not specifically provided for by the Motor Vehicle 
Information and Cost Savings Act, 15 U.S.C. 1981 et seg. (1976), or other statute. 
Also, as this proposal is to be carried out by contract, the exception in our cases for 
grants does not apply. 35 Comp. Gen. 129 is distinguished. 


Matter of: National Highway Traffic Safety Administration— 
Travel and Lodging Expenses, July 8, 1983: 


The Chief Counsel of the National Highway Traffic Safety Ad- 
ministration (NHTSA) on behalf of the Administration has request- 
ed a decision on whether it has the authority to expend appropri- 
ated funds for lodging and transportation costs of State officials at 
a proposed odometer fraud workshop. For the following reasons, we 
conclude that such expenditures, are not authorized. 

NHTSA has been delegated the responsibility for the enforce- 
ment of the Motor Vehicle Information and Cost Savings Act (Cost 
Savings Act), 15 U.S.C. § 1981 et seg. (1976), which prohibits odom- 
eter tampering on motor vehicles and establishes safeguards for 
the protection of the purchaser. The United States Attorney Gener- 
al or the chief law enforcement officer of the State in which a vio- 
lation occurred may bring an action against violators. See 15 U.S.C. 
§§ 1990, 1990a. 

In carrying out its responsibilities under the Cost Savings Act, 
NHTSA is interested in contracting with State motor vehicle de- 
partments to conduct odometer tampering detection workshops. 
The workshops would provide training to appropriate State officials 
in the detection, investigation and prosecution of odometer tamper- 
ers. 

The Agency cites as authority to conduct the workshop the provi- 
sions of section 1990d of the Cost Savings Act. Section 1990d(a) pro- 
vides in part: 

(1) The Secretary is authorized to conduct any inspection or investigation neces- 
sary to enforce this title or any rules, regulations, or orders issued thereunder. In- 
formation obtained indicating noncompliance with this title or any rules, regula- 
tions, or orders issued thereunder, may be referred to the Attorney General for in- 
vestigative considerations. In making investigations under this paragraph, the Secre- 
tary shall cooperate with appropriate State and local officials to the greatest extent 
possible consistent with the purposes of this subsection. [Italic dopeliedt 
In order to make attendance at the workshop economically feasible 
for the State, the Agency would like to use the State workshop con- 
tracts to pay for the attendees’ food and lodging. However, under 


425-890 0 - 83 - 5 
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31 U.S.C. § 1345 (formerly § 551), such expenditures are prohibited 
unless specifically provided by law: 

§ 1345. Expenses of meetings 

Except as specifically provided by !aw, an appropriation may not be used for 
travel, transportation, and subsistence expenses for a meeting. This section does not 
prohibit—{exceptions not pertinent to this inquiry]. 

NHTSA argues that it has “specifically provided” authority 
under section 1990d of the Cost Savings Act, quoted above. We do 
not agree. General statutory language such as that contained in 
section 1990d does not even specifically authorize the agency to 
sponsor a meeting. The “cooperation” authority in section 1990d(a), 
relied on by NHTSA, appears to relate to the inspection and inves- 
tigation of odometer tampering by State and local officials. Never- 
theless, we think such meetings can be said to be reasonably relat- 
ed to the overall objectives of the statute. We reach that conclusion 
because we are not aware of any statutory prohibition against Fed- 
eral sponsorship of such meetings. On the other hand, there is a 
statutory prohibition against paying the travel, transportation and 
subsistence expenses of non-Government attendees at a meeting. 
See, e.g., B-193644, July 2, 1979; B-166506, July 15, 1975; and B- 
168627, May 26, 1970. By using the word “specifically” Congress in- 
dicated that authority to pay travel and lodging expenses of non- 
Government employees should not be inferred but rather that 
there should be a definite indication in the enactment that the pay- 
ment of such expenses was contemplated. In other words, there is a 
distinction between the general authority to hold a conference and 
the specific authority to overcome the prohibition in 31 U.S.C. 
§ 1345. Thus, in B-166506, cited above, we held that the Environ- 
mental Protection Agency (EPA) had authority under the Solid 
Waste Disposal Act, 42 U.S.C. § 3253 (1970), to hold a Solid Waste 
Management Convention but that payment for State officials’ con- 
vention-related transportation and lodging was improper because 
these expenditures were not specifically authorized. Similarly, in 
B-193644, cited above, we determined that the Federal Coal Mine 
Health and Safety Act of 1969, as amended, authorized the Mine 
Safety and Health Administration, Department of Labor, to hold 
safety and health training seminars but without more specific stat- 
utory authority, the Agency could not pay for the travel and sub- 
sistence expenses of the attending miners and mine operators. 

In only one case have we held that authority that did not specify 
travel or subsistence in its language satisfied the restrictions of 31 
U.S.C. § 1345. In 35 Comp. Gen. 129 (1955) we allowed payment for 
the proposed transportation costs of invitees to a White House Con- 
ference on Education despite the absence of language mentioning 
such expenditures in the authorizing statute. In doing so, we noted 
that the entire purpose of the statute in question (the Act of July 
26, 1954, 68 Stat. 5382, 20 U.S.C. 331 note) was to provide for a 
White House Conference on Education. Further, we found that the 
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statute specified that the conference be “broadly representative of 
educators * * * from all parts of the Nation,” and it authorized ap- 
propriations necessary for the “administration” of the Act. Since 
the conference was the only means of implementing the statute, we 
determined that payment of travel expenses was specifically au- 
thorized. 

However, the justification found in 35 Comp. Gen. 129 does not 
apply here. As mentioned above, the Cost Savings Act is not de- 
signed for the purpose of holding workshops on odometer fraud, 
and the provision that NHTSA is relying on does not mandate that 
a conference be held. While we have no objection to agency spon- 
sorship of the proposed odometer conference, lodging and transpor- 
tation expenses are not essential for carrying out the purposes of 
the program. Accordingly, we conclude that in the absence of spe- 
cific statutory authority, NHTSA’s proposal would violate 31 U.S.C. 
§ 1345. 

The Chief Counsel, while anticipating our answer as to NHTSA’s 
authority to contract for travel and lodging expenses, argues that 
this answer is without merit since it would not apply if the confer- 
ence were conducted under a grant. The Chief Counsel, while rec- 
ognizing that the NHTSA does not have grant authority, argues 
that application of different standards for grants and contracts is 
arbitrary. He suggests that procurement contracts should be sub- 
ject to restrictions no greater than those imposed upon grantees. 
According to the Chief Counsel: 


The distinction between a grant and a contract is fictitious because geo | the 
same result occurs, i.e, government funds are used to pay for food and lodging. 
From a practical as well as a fiscal standpoint it would be beneficial to achieve this 
result through a contract which would provide greater government control and 
assure against misuse of funds. 


We disagree with the Chief Counsel’s view that there is no valid 
distinction between procurement contracts and grants. Real legal 
differences do result from issuing a grant rather than a procure- 
ment contract. One of the differences between grants and procure- 
ment contracts pertinent to this case is that in the case of a grant 
the responsibility for the grant program becomes that of the grant- 
ee rather than that of the Federal Government. Accordingly, a 
grantee is free to choose for itself the best means to implement the 
grant purpose, subject only to the applicable statutes and the terms 
of the grant agreement. In exercising that discretion, many restric- 
tions that would apply to direct expenditures by the agency do not 
necessarily apply to grantees. See, e.g., acquisition or use of air- 
craft, 55 Comp. Gen. 348 (1975); restrictions on dual compensation, 
25 Comp. Gen. 868 (1946); restriction on payment of State sales tax, 
37 Comp. Gen. 85 (1957). The general principal in all these cases is 
that grant funds lose their Federal character, once the award is 
made, and they become funds of the grantee, subject only to the 
terms of his grant document, the statute which authorized the 
grant, and applicable regulations. 36 Comp. Gen. 221, 224 (1956). 
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Accordingly, we do not agree that the distinction between a 
grant and contract is fictitious and reaffirm our earlier decisions to 
the extent they are based on those differences. If NHTSA considers 
the payment of State official’s travel and lodging expenses to be es- 
sential to its mission, specific authorizing legislation should be 
sought from the Congress. 


[B-211304] 


Officers and Employees—Transfers—Real Estate Expenses— 
Loan Origination Fee 


Employee may be reimbursed the loan origination fee he incurred incident to pur- 
chasing a house on December 1, 1982, at his new duty station since par fe » 
2-6.2d of the Federal Travel Regulations, FPMR 101-7 (September 1981) ( 
amended, specifically authorizes reimbursement for such a fee. Revised FTR a 
2-6.2d represents a change from the predecessor regulations, as interpreted by deci- 
sions of this Office, in that it specifically allows reimbursement for a fee that may 
constitute a finance charge within the meaning of Regulation Z, 12 C.F.R. 226. re 
(1982). Nevertheless, the revised regulation is consistent with the authorizing legis- 
lation in 5 U.S.C. 5724a(aX(4) (1976), and, therefore, will be followed by this Office. 


Matter of: Robert E. Kigerl—Loan Origination Fee, July 12, 
1983: 


This decision is in response to a request for an advance decision 
submitted by Mr. Harold T. Ownby, an authorized certifying officer 
of the General Accounting Office, concerning reimbursement of a 
$725 loan origination fee paid by Mr. Robert E. Kigerl in connec- 
tion with the purchase of a residence at his new duty station. We 
hold that the amount in question may be certified for payment 
since paragraph 2-6.2d of the Federal Travel Regulations, FPMR 
101-7 (September 1981) (FTR), as amended by GSA Bulletin FPMR 
A-40, General, Supplement 4, October 1, 1982, specifically author- 
izes reimbursement for loan origination fees. 

By travel order dated October 8, 1982, Mr. Kigerl was authorized 
reimbursement of relocation expenses associated with his transfer 
from Albany, New York, to Eglin Air Force Base, Florida. On De- 
cember 1, 1982, he settled on the purchase of a residence at his new 
duty station, and subsequently claimed reimbursement for various 
closing costs, including a lump-sum loan origination fee in the 
amount of $725. The certifying officer withheld reimbursement for 
the loan origination fee, questioning whether such a fee could be 
paid under FTR para. 2-6.2d, which was revised in October 1982, to 
expressly allow reimbursement of loan origination fees, while still 
generally disallowing reimbursement of finance charges. Specifical- 
ly, he states that the authorization for reimbursement of loan origi- 
nation fees contained in revised FTR para. 2-6.2d appears to con- 
flict with our decisions under the predecessor regulation, in which 
we held that a lump-sum loan origination fee is not reimbursable 
since it constitutes a finance charge within the meaning of the 
Truth in Lending Act, Title I, Public Law 90-321 (TILA), as amend- 
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ed, 15 U.S.C. § 1601, et seg. (1976), and the implementing provisions 
of Regulation Z, 12 C.F.R. § 226.4 (1982). In the event that we 
decide that a loan origination fee is reimbursable under FTR para. 
2-6.2d, the certifying officer has asked us to determine under FTR 
para. 2-6.2d(1\(f) which other real estate expenses constituting part 
of the finance charge under Regulation Z are reimbursable as 
items “similar in nature” to loan origination fees and other ex- 
penses specifically authorized in FTR para. 2-6.2d(1) (a-e). 

Under 5 U.S.C. § 5724a(a\(4) (1976), an employee may be reim- 
bursed for the expenses he incurs in selling and/or purchasing a 
residence pursuant to a permanent change of station. The provi- 
sions of FTR para. 2-6.2d delineate the miscellaneous real estate 
expenses for which a transferred employee may be reimbursed. 

Prior to its revision in October 1982, FTR para. 2-6.2d prohibited 
reimbursement for any real estate expense which was determined 
to constitute a finance charge within the meaning of the TILA, spe- 
cifically 15 U.S.C. § 1605, as implemented by Regulation Z. The pri- 
mary purpose of the TILA is to assure a meaningful disclosure of 
credit terms so that a consumer will be able to compare more read- 
' ily the various credit terms available to him and avoid the unin- 
formed use of credit. See 15 U.S.C. § 1601. Therefore, the finance 
charge is defined so as to distinguish between charges imposed as 
part of the cost of obtaining credit and charges imposed for services 
rendered in connection with a purchase or sale regardless of 
whether credit is sought or obtained. 

The relevant part of Regulation Z expressly categorizes service 
charges and loan fees as part of the finance charge when they are 
imposed incident to or as a condition of the extension of credit. 
Since a loan origination fee generally is assessed on a percentage 
rate basis for the purpose of defraying a lender’s administrative 
costs, we have stated that the fee is imposed, “incident to * * * the 
extension of credit,’ and therefore constitutes a finance charge 
under Regulation Z. See Stanley Keer, B-203630, March 9, 1982. 
Thus, under the prior provisions of FTR para. 2-6.2d, we disallowed 
reimbursement for a loan origination fee, unless the fee was 
broken down into specific charges which were excludable from the 
definition of a finance charge by 12 C.F.R. § 226.4(e). See Keer, 
above. 

The revised provisions of FTR para. 2-6.2d specifically authorize 
reimbursement for loan origination fees, providing in relevant part 
as follows: 

d. Miscellaneous expenses. 

(1) Reimbursable items. The expenses listed below are reimbursable in connection 
with the sale and/or purchase of a residence, provided they are customarily paid by 
the seller of a residence in the locality of the old official station or by the purchaser 
of a residence at the new official station to the extent they do not exceed amounts 
customarily paid in the locality of the residence. 

(a) FHA or VA fee for loan application; 


(b) Loan origination fee; 
(c) Cost of preparing credit reports; 
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(d) Mortgage and transfer taxes; 

(e) State revenue stamps; 

(f) Other fees and charges similar in nature to those listed above, unless specifical- 
ly prohibited in (2), below; 


* * * * * * * 


(2) Nonreimbursable items. Except as otherwise provided in (1), above, the follow- 
ing items of expense are not reimbursable: 


* * * * * * * 


(e) No fee, cost, charge, or expense determined to be part of the finance charge 
under the Truth in Lending Act, Title I, Pub. L. 90-321, and Regulation Z issued in 
accordance with Pub. L. 90-321 by the Board of Governors of the Federal Reserve 
System, unless specifically authorized in (1), above * * *. [Italic supplied.] 

As pointed out by the certifying officer, the revised regulation 
represents a departure from the prior provisions of FTR 2-6.2d, as 
interpreted by decisions of this Office, in that it allows reimburse- 
ment for a loan origination fee even though that fee may constitute 
a finance charge within the meaning of Regulation Z. That depar- 
ture, however, is not inconsistent with the authorizing legislation 
in 5 U.S.C. §5724a(a\X(4), since the statute does not, by its own 
terms, prohibit reimbursement of real estate expenses which are 
determined to constitute a finance charge within the meaning of 
Regulation Z. Rather, the prohibition against reimbursement of 
fees constituting part of the finance charge under Regulation Z 
originally was established by the Office of Management and Budget 
(OMB) in section 4.2d of OMB Circular No. A-56 (June 1969), pur- 
suant to the President’s authority under 5 U.S.C. § 5724a to admin- 
ister the relocation expense provisions contained therein. By Ex- 
ecutive Order 11609, 36 Fed. Reg. 13,747 (1971), as amended, the 
President delegated his authority under section 5724a to the Ad- 
ministrator of General Services. Pursuant to that authority, the 
General Services Administration (GSA) promulgated the May 1973 
version of the FTR, paragraph 2-6.2d of which continued to disal- 
low reimbursement for any real estate expense determined to con- 
stitute a finance charge within the meaning of the TILA, as imple- 
mented by Regulation Z. Under the same authority, GSA may now 
authorize reimbursement of a loan origination fee, even though 
that fee constitutes a finance charge under Regulation Z. 

In this regard, it should be noted that our decisions concerning 
the reimbursability of loan origination fees have been based on, 
and have not prescribed rules independent of, the successive regu- 
lations implementing 5 U.S.C. § 5724a(a)(4). Thus, we previously al- 
lowed reimbursement for loan origination fees based on section 
4.2d of Bureau of the Budget Circular No. A-56 (October 1966), 
which was promulgated prior to enactment of the TILA and specifi- 
cally authorized reimbursement for loan origination fees. 47 Comp. 
Gen. 213 (1967). Subsequently, we disallowed reimbursement for 
loan origination fees when section 4.2d of OMB Circular No. A-56 
was revised in June 1969 to remove those fees from the listing of 
reimbursable expenses and to prohibit reimbursement for any ex- 
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pense determined to constitute a finance charge within the pur- 
view of the TILA. See B-168513, December 29, 1969. As noted previ- 
ously, we continued to disallow reimbursement for loan origination 
fees under FTR para. 2-6.2d, which prohibited reimbursement for 
any item found to constitute a finance charge under the TILA, as 
implemented by Regulation Z. See Keer, above. 

Since our determinations whether or not to allow reimbursement 
for loan origination fees have depended on the regulations then in 
effect, and have not established rules independent of those regula- 
tions, it cannot be said that the revised provisions of FTR para. 
2-6.2d “conflict” with our prior decisions denying reimbursement 
for loan origination fees. Accordingly, based on the specific authori- 
zation contained in FTR para. 2-6.2d, as amended, we hold that 
Mr. Kigerl may be reimbursed the $725 loan origination fee he in- 
curred in connection with his purchase of a residence at his new 
duty station. 

Additionally, the certifying officer has asked us to list real estate 
expenses constituting part of the finance charge under Regulation 
Z. which may be reimbursed as “charges similar in nature” to loan 
origination fees and other expenses specifically authorized in FTR 
para. 2-6.2d(1)(a-e). Under FTR para. 2-6.2d, fees and charges 
which are regarded as similar to the expenses for which reimburse- 
ment is specifically authorized in FTR 2-6.2d(1) may be reimbursed 
only if such expenses do not constitute a finance charge within the 
meaning of the TILA, as implemented by Regulation Z. FTR para. 
2-6.2d(2\(e). Accordingly, in determining whether or not an item of 
real estate expense not specifically listed in FTR para. 2-6.2d(1) is 
reimbursable under that provision as a similar fee or charge, the 
particular item must be examined in light of Regulation Z and de- 
cisions of this Office. Because the terminology used in characteriz- 
ing real estate expenses varies so greatly from one part of the 
country to another, we do not believe that we should attempt to 
list the expenses that would fall within the catch-all provision dis- 
cussed above. Each expense must be individually examined in the 
manner described. 

For the reasons stated above, the $725 loan origination fee 
claimed by Mr. Kigerl may be certified for payment. 


[B-207732] 


General Accounting Office—Jurisdiction—Labor-Management 
Relations—Requests For Decisions—Declined 


Under 4 C.F.R. 22.8 (1983) General Accounting Office (GAO) will not take jurisdic- 
tion over a labor-management matter which is “unduly speculative or otherwise not 
appropriate for decision.” Since this case is based on factual issues which are irre- 
concilably in dispute, it would be more appropriately resolved through the grievance 
procedures set forth in the parties’ negotiated a aa ee agreement, or 


through negotiation. Therefore, under 4 C.F.R. 22.8, GAO wil 
to decline jurisdiction in this matter. 


exercise its discretion 
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Matter of: Bureau of Engraving and Printing—Paid Lunch 
Periods—GAO Jurisdiction—Labor Management Factual 
Dispute, July 13, 1983: 


The Department of the Treasury has asked us whether it may 
discontinue the longstanding practice at the Bureau of Engraving 
and Printing (BEP) and the Bureau of the Mint (Mint) of providing 
employees with a paid one-half hour lunch period during each 
8-hour workday, in light of certain alleged changes in the working 
conditions at those agenices. However, since this case involves 
issues which would be more appropriately resolved through labor- 
managment negotiations or through grievance and arbitration pro- 
cedures, we decline to take jurisdiction over this matter. Further- 
more, since the basic factual issues underlying this case are irre- 
concilably in dispute in the record before us, not only between 
management and the unions, but among different offices within 
the Department itself, the matter is not appropriate for a decision 
by our Office on the merits. 

This decision is in response to a letter from Mr. Peter J. Walli- 
son, General Counsel of the Department of the Treasury, request- 
ing a review of our prior decision, B-56940, May 1, 1946, which au- 
thorized BEP and the Mint to provide their employees with a paid 
one-half hour lunch period. We upheld the paid lunch practice in 
that decision in light of the security requirement that employees 
associated with the production of money and stamps generally be 
restricted to their work areas throughout the workday, and be- 
cause the employees were required to remain on call during their 
lunch periods to ensure the continuous operation of the production 
machinery. In light of such restrictions, we held that the half-hour 
lunch beriod designated for BEP and Mint employees reasonably 
could be viewed as time given by the employees for the benefit of 
the employer, and, thus, was compensable time. 

The Treasury Department’s decision to provide paid lunch peri- 
ods for BEP and Mint employees has been questioned a number of 
times, both inside the Department and by our Office, since our ini- 
tial authorization of the practice in 1946. In such cases, the validity 
of the practice has always been upheld. See B-56940-O.M., August 
12, 1952, and 44 Comp. Gen. 195 (1964). Additionally, we note that 
the paid lunch period has existed at the BEP since 1862. 

Now, however, Treasury is seriously questioning the propriety of 
continuing the paid lunch practice currently in effect at BEP and 
the Mint. The Department has specifically requested that we 
review our earlier decision in B-56940, May 1, 1946, “To determine 
whether changed conditions have affected the permissibility of the 
paid lunch practice.” 

The Department has apparently taken the position that the con- 
ditions of employment at BEP and the Mint have changed so sub- 
stantially since the time of our prior decision that paid lunch peri- 
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ods no longer can be justified. In support of this position, Treasury 
has provided us with a number of documents discussing the cur- 
rent working conditions at the two Bureaus. In particular, it has 
submitted data from two recent Treasury Department studies—a 
Personnel Management Evaluation (PME) issued in February 1979, 
and a survey conducted by the Office of Audit and Internal Affairs 
at the requést of the Inspector General in June 1981—both of 
which suggest that working conditions have changed dramatically 
at BEP and the Mint since the time of our 1946 decision. 

The Personnel Management Evaluation team concluded, in part, 
that BEP has greatly relaxed its previously strict prohibition on 
employees leaving the premises at lunch, and that the agency no 
longer requires employees to perform stand-by duty during lunch- 
time. The Audit of the BEP for the Inspector General generally 
confirmed the findings of the PME team. The audit report specifi- 
cally stated that all BEP employees are normally given a work-free 
lunch period of 30 minutes, during which time they are generally 
free to enter all designated luncheon areas on Bureau premises. It 
also asserted that very few employees are required to perform work 
during their lunch periods, and that even those employees are sub- 
ject to call only on an infrequent basis. Finally, the report stated 
that responsibility for product security now rests on only a few em- 
ployees, “in marked contrast to conditions indicated in 1946 and 
1952 when all production employees apparently remained in work 
areas while eating lunch to personally safeguard Bureau securi- 
ties.” 

Treasury did acknowledge in its submission that BEP strongly 
disagrees with the Treasury’s position in this matter. Correspond- 
ence from the Director of the BEP, Harry R. Clements, which was 
contained in Treasury’s submission to our Office, made numerous 
factual allegations which are in disagreement with the facts as de- 
termined through the Personnel Management Evaluation and the 
subsequent audit. The BEP generally maintains that the conditions 
of employment at BEP, in particular the amount of freedom en- 
joyed by its employees at lunchtime, have changed little since the 
time of our prior decisions. 

Specifically, the BEP has asserted that its employees are at all 
times still greatly restricted in their movements within the build- 
ing, and are rarely given permission to leave the premises at noon. 
In addition, BEP maintains that because of production needs, em- 
ployees do perform needed work during luncheon periods and are 
at all times subject to recall if the work load dictates. In light of 
these ongoing restrictions placed on BEP employees, the Director of 
the BEP has strongly disputed the Treasury’s contention that BEP 
employees no longer are giving their luncheon time for the benefit 
of their employer, and, thus, no longer are entitled to paid lunch 
periods. 


425-890 0 - 83 - 6 





540 DECISIONS OF THE COMPTROLLER GENERAL [62 


In addition to this factual dispute, in early December 1982, we 
learned that the Department had never served any of the unions 
representing BEP or Mint employees with copies of its submission 
to our Office in regard to this matter. Once we learned that 18 
unions (all representing BEP employees) were interested in the 
case before us, we sent them copies of the Treasury’s submission 
and agreed to consider their written responses, provided that they 
were submitted within a designated time period, as authorized by 4 
C.F.R. § 22.4 (1982). We received timely responses on behalf of all 
18 unions in January 1983. 

The unions’ comments strongly support the position taken earli- 
er by the Director of the BEP, that the current conditions of em- 
ployment at BEP are substantially the same as they were when 
our decision B-56940 was originally issued, and thus justify con- 
tinuation of the paid lunch practice at that agency. 

In addition, the unions have taken issue with a recent decision 
by the United States Treasurer, directing BEP to implement an 
unpaid lunch policy for selected groups of employees. This change 
primarily affected supervisory and non-bargaining unit personnel. 
In December 1982, in an attempt to block implementation of the 
directive, one union filed an unfair labor practice (ULP) with the 
Federal Labor Relations Authority. This ULP, however, has since 
been withdrawn, and the unpaid lunch policy for supervisory per- 
sonnel went into effect on January 9, 1983, as scheduled. 

The Joint Council of Unions at BEP has also presented an addi- 
tional argument in favor of continuing paid lunch periods. It as- 
serts that in light of the longevity of the paid lunch practice, and 
its incorporation into collective bargaining agreements governing 
BEP employees, the agency is now required to continue the paid 
lunch policy under the terms of the negotiated collective bargain- 
ing agreements which cover 90 percent of the BEP’s work force. 

Finally, although discontinuance of the paid lunch practice 
would affect both BEP and Mint employees, Treasury appears to 
have collected little data concerning current working conditions at 
the varous Mint offices thoughout the country. Although the Treas- 
ury attempted to survey the working conditions of Mint employees 
in April 1981, that survey did not yield conclusive results. The re- 
sponses of the Mint section chiefs were often directed toward the 
potential labor-management problems which might result from dis- 
continuing paid lunch periods for Mint employees, rather than dis- 
cussing the actual status and responsibilities of employees during 
their lunch periods. In addition, the factual information that was 
gathered was often conflicting. For example, some reports indicated 
that certain Mint employees were allowed to eat lunch in a non- 
standby status, free of any work olbigation except to report back at 
a specified time to resume work, while other responses pointed to 
employees who were required to perform substantial duties during 
the course of their lunch periods. In sum, the facts gathered 
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through the Mint survey are both incomplete and inconsistent, 
and, therefore, cannot form a basis for any reasonable conclusion 
as to the current conditions of employment within the Mint. 

Our procedures governing decisions on matters concerning appro- 
priated fund expenditures which are of mutual concern to agencies 
and labor organizations are contained in 4 C.F.R. Part 22 (1983). 
Section 22.8 of those procedures provides that we will not issue a 
decision on any matter which we find to be “unduly speculative or 
otherwise not appropriate for decision.” 

In light of the provisions of 4 C.F.R. § 22.8, we decline to issue a 
decision on the merits of this case. The main issue to be resolved 
here is primarily factual in nature—whether the conditions of em- 
ployment at BEP and the Mint have changed so substantially since 
our 1946 decision, B-56940, that the paid lunch practice no longer 
can be justified. This question cannot be resolved until a clear pic- 
ture can be developed concerning the present working conditions at 
the BEP and the Mint. 

The basic facts here are confused. Treasury’s position that work- 
ing conditions at the two Bureaus have changed significantly in 
recent years has been challenged not only by the unions represent- 
ing aggrieved employees, but also by agency management itself, 
specifically by the Director of the BEP. The factual accounts of- 
fered by the various parties to this case concerning the present con- 
ditions at BEP are substantially different and often conflicting. On 
the basis of the record before us, we cannot say with any certainty 
what the current working conditions are at the BEP and the Mint 
and, therefore, we cannot say whether any changes in working con- 
ditions that may have occurred are sufficient to justify a retreat 
from paid lunch periods. 

In light of the inconsistency and insufficiency of the facts before 
us, we are unable to satisfactorily resolve the factual conflicts and, 
therefore, the matter is not appropriate for the issuance of a deci- 
sion on the merits by our Office under the provisions of 4 C.F.R. 
§ 22.8. 

Furthermore, since this case directly concerns the conditions and 
hours of employment of certain Treasury employees, and the out- 
come may affect certain entitlements that were bargained for in 
the collective bargaining process, we believe that this matter would 
be more properly resolved through grievance procedures or 
through negotiation. 

Finally, we are also reluctant to assert jurisdiction in this matter 
in light of several labor-management problems that have arisen in 
connection with this case. The Treasury Department did not serve 
all of the unions representing employees concerned with the pro- 
posed change in policy with a copy of its request for decision, as 
required by 4 C.F.R. §22.4, governing labor relations cases before 
this Office. Because of this failure to serve, and because we have 
not received comments from any unions representing Mint employ- 
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ees, we do not know whether the unions representing those em- 
ployees have actual knowledge that this matter is now pending. 
The agency, through its inaction, thus, may have effectively denied 
an employee group of its right, under Part 22 of our regulations, to 
comment on an agency request for a decision. 

In addition, we note that although the ULP filed by the craft su- 
pervisor’s union in December 1982 has since been withdrawn, the 
agency filed a second ULP in regard to this matter in January 
1983, charging that both NTEU and AFGE have refused to enter 
into collective bargaining procedures at the end of the stated con- 
tract term, in violation of provisions of the collective bargaining 
agreement. We understand that this ULP is currently pending 
before the FLRA. 

In conclusion, in light of the irreconcilable factual dispute, we de- 
cline to issue a decision on the merits of this case, in accordance 
with the jurisdictional limits set forth in 4 C.F.R. § 22.8. 


[B-208720.2] 


Contracts—Labor Stipulations—Service Contract Act of 
1965—Minimum Wage, etc. Determinations—Prospective 
Wage Rate Increases—Ceiling Provision 


GAO has no objection to ceiling provision in escalation clause providing for prices to 
be adjusted at the beginning of each option period to reflect changes in the Service 
Contract Act determinations since use of such a provision appears to be a reason- 
able exercise of contracting officer’s authority. 


Contracts—Protests—General Accounting Office Procedures— 
Timeliness of Protest—Solicitation Improprieties—Apparent 
Prior To Bid Opening/Closing Date for Proposals 

Protest filed well after bid opening, objecting to the agency’s failure to postpone bid 


opening to allow protester to assess the impact of an amendment to the solicitation, 
is untimely. 


Matter of: Echelon Service Company, July 13, 1983: 


Echelon Service Company protests invitation for bids (IFB) No. 
GS-11C-20229 issued by the General Services Administration for 
security guard services at two locations in Washington, D.C. The 
protester contends that a limitation in the solicitation on prices for 
the option years imposes an unfair burden on small business con- 
tractors. Echelon also protests the agency’s failure to extend the 
time for bid opening when the price limitation was amended. The 
protest is denied in part and dismissed in part as untimely. 

The solicitation, which was set aside totally for small businesses, 
required bidders to quote prices per month for providing guard 
services for a 12-month base period and for each of two 12-month 
option periods. Bidders were also required to quote prices per man- 
hour for providing additional services. The solicitation stated that 
the contract would be subject to the Service Contract Act of 1965, 
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as amended, 41 U.S.C. §351 et seg. (1976), which provides that 
every Government contract for the furnishing of services in excess 
of $2,500 must require the contractor to pay service employees at a 
rate not less than the rate prevailing for such employees in the lo- 
cality, as determined by the Secretary of Labor. The solicitation 
provided further that in the absence of a wage determination by 
the Secretary the minimum wage established under the Fair Labor 
Standards Act of 1938, as amended, 29 U.S.C. § 201 et seg. (1976), 
would apply. An escalation clause in the solicitation provided that 
the monthly or hourly prices would be adjusted at the beginning of 
each option period, according to a stated formula, to allow for any 
change in the wage determination, but that the escalated prices for 
each option period could not exceed the contract prices for the pre- 
ceding 12-month period by more than 10 percent. The escalation 
clause required bidders to warrant that the prices submitted for 
the option periods did not include any allowances to cover in- 
creases in costs for which the escalation clause provided an adjust- 
ment. 

Prior to bid opening, Echelon filed a protest with this Office com- 
plaining that the 10 percent limitation on the increase in the 
option year contract prices, coupled with the warranty against al- 
lowances for increased costs for which an adjustment was provided, - 
exposed prospective contractors to the risk that they might not be 
able to recover all of the increases in wages that might be required 
under the Service Contract Act. The day before bid opening, appar- 
ently in response to similar protests filed by others but subsequent- 
ly withdrawn, the agency issued an amendment to the solicitation 
increasing the option year ceiling from 10 to 15 percent. The pro- 
tester concedes this amendment reduced, at least partially, the risk 
imposed on prospective contractors, but, because it received the 
amendment only hours prior to bid opening, the protester contends 
that it did not have an adequate opportunity even to consider 
whether to submit a bid and withdraw its protest. Therefore, the 
protester did not submit a bid in response to the solicitation as 
amended. Rather, several days after bid opening, the protester filed 
an additional protest contesting the contracting officer’s failure to 
postpone bid opening to allow bidders to reconsider their bids in 
light of the amendment. 

The regulations require a contracting officer to include a stand- 
ard price adjustment clause in fixed-price service contracts that 
contain options to renew and are subject to the Service Contract 
Act. Federal Procurement Regulations (FPR) § 1-12.904-3(c). The 
standard clause reads, in part, as follows: 

(c) The contract price of contract unit price labor rates for the option or renewal 
periods of this contract will be adjusted to reflect the Contractor’s actual increase or 
decrease in applicable wages and fringe benefits to the extent that these increases 
or decreases are made to comply with: 


(i) The Department of Labor determination of minimum prevailing wages and 
fringe benefits applicable at the beginning of the option or renewal period, or 
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(ii) An amendment to the Fair Labor Standards Act enacted after the award of 
this contract, affecting the minimum wage, that becomes applicable to this contract 
under law prior to an option or renewal period. 


Any adjustment will be limited to increases or decreases in wages or fringe benefits 
as  ecenconer ee and the accompanying increases or decreases in social security 
and unem ent taxes and workmen’s compensation insurance, but shall not oth- 
— include any amount for general and administrative costs, overhead, or prof- 
1 

Paragraph (a) of the regulation states that the purpose of the 
standard clause is “to permit adjustment of service contract prices 
for option years * * * so as to eliminate the need for contractors to 
include contingency allowances in the prices for these periods.” 
The regulation permits a contracting officer to develop alternative 
price adjustment clauses that accomplish “essentially the same 
purpose” as the standard clause. 

The solicitation in this case did not contain the standard price 
adjustment clause, but rather a clause that the agency says accom- 
plishes essentially the same purpose as the standard clause. The 
amended solicitation provided that the prices for each option 
period could not exceed the contract prices for the preceding 12- 
month period by more than 15 percent. The agency states that this 
ceiling is based on the contracting officer’s best estimate of the ex- 
pected increases in the Service Contract Act wage determination. 
The agency justifies use of this price adjustment limitation by stat- 
ing that it is intended to combat the excessive wage escalation that 
is the by-product of the Service Contract Act. That Act was intend- 
ed to eliminate wage busting, the practice of proposing to hire and 
actually hiring a predecessor contractor’s employees at reduced 
wages and fringe benefits in order to be the low bidder on a Gov- 
ernment service contract. The agency notes that while the Act may 
have eliminated wage busting, one result of the Act is that contrac- 
tors have little incentive to bargain over increases in wage rates 
that are simply passed through to the Government. 

The agency notes further that the warranty against allowances 
for increased costs expressly applies only to those increased costs 
for which an adjustment is provided. It states that there was noth- 
ing in the solicitation to preclude bidders from pricing any contin- 
gency not provided for in the escalation clause, and that if a bidder 
thought that the 15 percent ceiling was inadequate to cover its 
costs, the bidder could develop a monthly rate to plan for that per- 
ceived risk. The agency adds that competitive market forces would 
tend to keep such contingency allowances to a minimum. 

We find-no reason to object to the 15 percent ceiling contained in 
the escalation clause of the solicitation. Both the clause and the 
regulation upon which it is based reflect a policy determination to 
pass through to the Government the effects of changes in the wage 
determinations applicable to the option periods. The ceiling provi- 
sion obviously places a possible limitation on a total pass-through. 
However, the regulation provides for the use of alternative provi- 
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sions, and in the absence of any statutory or regulatory require- 
ment that changes in wage determinations be passed through to 
the Government in full, we think the escalation clause used here 
represents a reasonable exercise of the contracting officer’s discre- 
tion to develop alternative clauses. We also note that the ceiling 
apparently had little adverse impact on competition as the agency 
reports that seven bids were received in response to the IFB. 

The protester’s other contention, regarding the contracting offi- 
cer’s failure to extend the time set for bid opening when the price 
adjustment ceiling was raised from 10 to 15 percent, is untimely. 
This alleged impropriety was apparent from the face of the solicita- 
tion as amended; therefore, any protest on this point should have 
been filed (received) prior to bid opening or as soon thereafter as 
possible. Because the protest on this issue was filed several days 
after bid opening, it is untimely and will not be considered. X-Tyal 
International Corp., B-202100, March 25, 1981, 81-1 CPD 224. 

The protest is denied in part and dismissed in part. 


[B-208908] 


Leaves of Absence—Annual—Accrual—Employees “‘Stationed” 
Outside United States—Recruited Overseas 


Employee of Department of Agriculture’s Food and Nutrition Service was recruited 
from her place of permanent residence in the continental United States for assign- 
ment in Puerto Rico. Thus, she is eligible to accrue the 45 days of annual leave au- 
thorized by 5 U.S.C. 6304(b\(1) for individuals recruited or transferred from the 
United States or its territories or possessions for employment outside the area of 
recruitment or from which transferred. 


Officers and Employees—Overseas—Home Leave—Entitlement 


Employee who qualifies for maximum annual leave accumulation of 45 days under 5 
U.S.C. 6304(b\1) and has completed a basic period of 24 months continuous service 
abroad is entitled to accrue home leave under 5 U.S.C. 6305(a) on the basis of her 
continuous service. Although rate at which employee earned home leave was subject 
to agency interpretation of implementing regulations at 5 C.F.R. 630.604, agency’s 
total denial of statutory home leave accrual entitlement was improper. However, 
- agency has discretion as to when and in what amount home leave may be grant- 


Travel Expenses—Overseas Employees—Renewal Agreement 
Travel 


Employee recruited from her place of actual residence in the continental United 
States for assignment in Puerto Rico and who meets all of the eligibility require- 
ments under 5 U.S.C. 5728(a) is entitled to tour renewal agreement travel. An 
agency cannot defeat an employee’s travel entitlement under section 5728(a) by re- 
fusing to negotiate a renewal agréement where the particular position could have 
been filled locally because payment of renewal agreement travel expenses to an em- 
ployee who meets all of the eligibility requirements is mandatory rather than dis- 
cretionary with the employing agency. 


Leaves of Absence—Annual—Accrual—Employees “‘Stationed” 
Outside United States—Recruited Overseas 


Agency policy, which purports to deny 45-day annual leave accumulation, home 
leave accrual, and tour renewal travel agreement entitlements to employees recruit- 
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ed from places of actual residence in continental United States for assignment in 
Puerto Rico by arbitrarily identifying some assignments as “rotational” and others 
“permanent” and refusing to let some “permanent” transferees execute overseas 
employment agreements because the positions could have been filled by local hires, 
may not be given effect so as to defeat express statutory entitlements. 


Matter of: Estelle C. Maldonado—Home Leave—Tour Renewal 
Agreement Travel—Overseas Employment—Place of Actual 
Residence, July 13, 1983: 


In this decision, we hold that Ms. Estelle C. Maldonado, an em- 
ployee of the Department of Agriculture’s Food and Nutrition Serv- 
ice, is entitled to accumulate 45 days of annual leave under 5 
U.S.C. § 6304(b) and to accrue home leave under 5 U.S.C. § 6305(a). 
Moreover, Ms. Maldonado is entitled to renewal agreement travel 
expenses under 5 U.S.C. § 5728(a) covering a round trip by her and 
her family between her official duty station in San Juan, Puerto 
Rico, and her place of actual residence in the continental (conter- 
minous) United States, even though she was not required to ex- 
ecute the agency’s 2-year overseas employment agreement when 
first assigned to Puerto Rico. 

We also find improper the agency’s policy that differentiates be- 
tween “rotational assignments” and “permanent assignments” in 
the recruitment of employees from positions in the continental 
(conterminous) United States for placement in positions located in 
Puerto Rico. ‘ 


BACKGROUND 


Ms. Maldonado was born, raised, educated, married, and raised 
her family in New York, New York. In 1961 she commenced her 
employment with the United States Department of Agriculture 
(USDA or agency) in New York where she worked until October 1, 
1973, when she was transferred to Hyattsville, Maryland, in a re- 
duction in force action. Just 7 months later, she became aware of 
her agency’s decision to open a field office in San Juan, Puerto 
Rico. She expressed an interest in reassignment and was selected 
for assignment to the position of Food Program Specialist in the 
San Juan, Puerto Rico, field office. 

On May 24, 1974, Ms. Maldonado signed a transportation agree- 
ment incident to her transfer to Puerto Rico by which she agreed 
to remain in the employ of the Federal Government for a period of 
12 months in return for the agency’s payment of her transporta- 
tion and travel expenses. 

Effective July 7, 1974, Ms. Maldonado transferred to Puerto Rico. 
At that time, because her family had never joined her at the Hy- 
attsville, Maryland duty station, but had remained at the family’s 
actual residence in New York, New York, Ms. Maldonado was au- 
thorized to ship household goods from both her actual residence in 
New York and her dwelling place at the Hyattsville duty station. 





Comp. Gen} DECISIONS OF THE COMPTROLLER GENERAL 547 


In 1978, after 4 years of service in Puerto Rico, Ms. Maldonado 
became aware of the fact that some employees assigned to duty in 
Puerto Rico were accruing and taking home leave. In 1979, Ms. 
Maldonado filed a claim for home leave and 45-day annual leave 
accrual with her agency. Her agency denied her claim on the basis 
of the agency’s policy as set forth in its personnel manual that 
home leave was permitted only to those employees on “two-year ro- 
tational assignments” to Puerto Rico. Subsequently, on September 
1, 1981, Ms. Maldonado presented her claim to this Office. 


THE AGENCY’S POLICY 


Numerous agency documents contained in the administrative 
record indicate that only employees on “rotational assignments” in 
Puerto Rico are eligible for home leave. For example, a letter dated 
March 27, 1979, from the Personnel Officer of the agency’s Mid-At- 
lantic Regional Office, informed Ms. Maldonado that home leave 
may be granted to an employee during a period of service abroad 
when it is contemplated that he or she will return immediately or 
upon completion of an assignment, but, “service based on a perma- 
nent position in the Commonwealth of Puerto Rico is not consid- 
ered service abroad.” Similarly, a letter dated July 16, 1979, from 
the Acting Director of Personnel for the Department of Agriculture 
to the Director of Personnel for the Food and Nutrition Service, 
confirms the agency’s policy that home leave is granted only to em- 
ployees on “rotational assignments.” This letter further explains 
that where employees are recruited in the United States and sent 
to Puerto Rico for 2-year assignments, and where these employees 
agree at the end of the 2-year assignment to return to Puerto Rico 
for another 2-year assignment, home leave is granted. 

In further developing Ms. Maldonado’s claim our Claims Group 
presented a series of specific questions to the agency concerning 
Ms. Maldonado’s assignment in Puerto Rico. Pertinent extracts 
from the agency’s formal response—including the question present- 
ed by the Claims Group as underscored followed by the agency’s re- 
sponse—are presented below: 

3. What type of positions are filled under rotational assigments? 

These should be the positions which duties require an employee to return to the 
United States or rotate between areas. The Food and Nutrition Service has at least 
two other employees in our Puerto Rico field office who were recruited from the 
United States. None of the positions they occupy require them to return to the 
United States or rotate. They are all on permanent assignments. Therefore, we did 


not enter into a rotational assignment agreement with these employees. The posi- 
tions could have been filled locally. 

6. Does Ms. Maldonado have an entitlement to transportation expenses if she ever 
decides to return to the United States? 

Ms. Maldonodo would not be entitled to transportation expenses if she were to 
return to the United States because an agreement was not signed and there was no 
time limit set for her appointment. Section 5728(a) or FPM Supplement 990-1 says 
that the agency shall pay the expenses of round trip travel of an employee from his 
post of duty outside the continential [sic] United States to the place of his actual 
residence “after he has satisfactorily completed an agreed period of service outside 
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the continential [sic] United States and is returning to his actual place of residence 
to take leave before serving another tour of duty . . . under a new written none 
ment...” * * * There were no agreements signed in Ms. Maldonado’s case. If Ms. 
Maldonado later on applies and is selected for another pwye which requires relo- 
cation, then entitlement to transportation expenses will be considered at that time. 


Under the policy outlined above the agency allows home leave 
and return transportation to the United States to be granted only 
to those employees serving abroad on 2-year rotational assignments 
and does not allow such benefits to employees serving on perma- 
nent assignments in Puerto Rico. 

In view of the apparent confusion that exists in the agency as to 
employees’ rights on transfers to positions outside the continental 
United States we will discuss in this decision three basic statutory 
provisions: (1) 45 days’ annual leave accumulation, (2) accrual and 
granting of home leave, and (3) travel and transportation. 


STATUTORY ENTITLEMENTS 


I. 45 Days Annual Leave Accumulation 


Section 6304 of title 5, United States Code, permits Ms. Maldon- 
ado to accumulate 45 days of leave if it is determined that she has 
an actual place of residence in the United States, its territories or 
possessions other than Puerto Rico. Specifically, subsection (b)(1) of 
the statute provides for the accumulation of 45 days annual leave 
to: 

(1) Individuals directly recruited or transferred by the Government of the United 
States from the United States or its territories or ions including the Com- 


monwealth of Puerto Rico for employment outside the area of recruitment or from 
which transferred. 


As a result, an employee’s entitlement to 45 days’ annual leave 
accumulation is contingent upon the agency’s independent determi- 
nation as to actual place of residence. In Ms. Maldonado’s case, the 
record shows that she was recruited from the continental (conter- 
minous) United States—wherein New York was her actual place of 
residence—for assignment in Puerto Rico in May 1974. There is no 
evidence that she changed her permanent residence to any point in 
Puerto Rico that would void coverage under the statute, and ac- 
cordingly, we know of no legal basis for precluding her accumula- 
tion of the additional amount of leave provided by 5 U.S.C. 
§ 6304(b)(1). Compare 48 Comp. Gen. 437 (1968). 


II. Home Leave 


Essentially, both the accrual and the granting of home leave are 
provided for under 5 U.S.C. § 6305(a) and the regulations promul- 
gated by OPM in 5 C.F.R. §§ 630.601-607. Those regulations provide 
for the accrual of home leave in appropriate amounts for employ- 
ees who are assigned to overseas posts at which home leave may be 
earned. However, an employee’s accrual of home leave must be dis- 
tinguished from the agency’s discretionary authority to grant home 
leave. An agency may grant home leave in combination with other 
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leaves of absence in accordance with established agency policy. 5 
C.F.R. § 630.606(b). Thus, this Office has consistently held that the 
determination as to when and in what amount home leave will be 
granted is a matter for administrative determination. See for ex- 
ample 37 Comp. Gen. 848 (1958); 35 id. 101 (1955). 

Section 6305(a) of title 5, United States Code, provides that: 


(a) After 24 months of continuous service outside the United States, an employee 
may be granted leave of absence, under regulations of the President, at a rate not to 
exceed 1 week for each 4 months of that service without regard to other leave pro- 
vided by this subchapter. Leave so granted— 

(1) is for use in the United States, or if the employee’s place of residence is outside 
the area of employment, in its territories or possessions including the Common- 
wealth of Puerto Rico.* * * 


The OPM regulations provide under section 630.602 of title 5, 
Code of Federal Regulations, that an employee “who meets the re- 
quirements of section 6304(b) of title 5, United States Code, for the 
accumulation of a maximum of 45 days of annual leave earns and 
may be granted home leave in accordance with section 6305(a) of 
that title and this subpart.” An agency, however, may grant home 
leave only “when it is contemplated that he will return to service 
abroad immediately or on completion of an assignment in the 
United States.” 5 C.F.R. § 630.606(c)\(2). Earning rates are set out 
under section 630.604 of the regulations. 

The agency maintains that section 630.604(a\(1) allows home 
leave to be granted at a 15-day earning rate only to those employ- 
ees who are working abroad on rotational assignments. We do not 
disagree with that conclusion. However, we do not concur with the 
agency’s assessment that failure to qualify for the 15-day home 
leave earning rate carries with it the extinction of home leave ac- 
crual at the lesser earning rates specified in the regulations. Ms. 
Maldonado had the right under 5 U.S.C. § 6305(a), incident to her 
continuous overseas employment after May 1974, to accrue home 
leave under the earning provisions of 5 C.F.R. § 630.604. 

As indicated above, however, an agency has discretion as to 
whether to allow home leave. Moreover it is not completion of an 
assignment but rather contemplation of another period of duty 
abroad that is required for authorized home leave. Lamoyne J. De- 
Lille, 56 Comp. Gen. 824 (1977); see also Paul Peter Woronecki, 
B-192199, January 31, 1979. 

In Ms. Maldonado’s case it is obvious that her continued service 
abroad in Puerto Rico was required from and after May 1974. As a 
result, although the granting of home leave and the rate author- 
ized is basically for each agency’s determination, the refusal to con- 
sider such a request from an employee entitled to accrue home 
leave based on lack of a 2-year rotational assignment was legally in 
error. 
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III. Overseas Tour Return Travel Rights, Including Renewal 
Agreement Travel 


It is important to understand that home leave and return travel 
from areas outside the United States, including return for separa- 
tion, and tour renewal agreement travel are independent entitle- 
ments that are often provided coincidently to a qualifying employ- 
ee returning to the continental United States—but these entitle- 
ments do not depend one upon the other. Thus, reimbursement for 
the expenses of travel under the authority of 5 U.S.C. §§ 5722, 
5724(d) and 5728 are not necessarily dependent upon the granting 
of home leave under 5 U.S.C. § 6305. 

Travel and transportation expenses incident to a transfer outside 
the United States are governed by 5 U.S.C. §5724(d), and para- 
graph 2-1.5 of the FTR which require an agreement for a mini- 
mum l-year of Government service. In case of a violation of the 
agreement the employee is indebted for the expenses. If the agreed 
service period is statisfied and the employee is still stationed out- 
side the continental United States he is entitled to return travel to 
the United States upon separation for whatever reason, personal or 
otherwise. Thus, the l-year agreement with the agency signed by 
Ms. Maldonado entitled her to return travel to place of residence in 
the United States upon separation. 

Travel and transportation expenses incident to home leave—like 
those same round-trip travel expenses for employees taking vaca- 
tion leave in connection with tour renewal agreements—are pro- 
vided under the following authority in 5 U.S.C. § 5728: 

(a) Under such regulations as the President may prescribe, an agency shall pay 
from its appropriations the expenses of round-trip travel of an employee, and the 
transportation of his immediate family, but not household goods, from his post of 
duty outside the continental United States to the place of his actual residence at the 
time of appointment or transfer to the post of duty, after he has satisfactorily com- 
pleted an agreed period of service outside the continental United States and is re- 
turning to his actual place of residence to take leave before serving another tour of 
duty at the same or another post of duty outside the continental United States 
under a new written agreement made before departing from the post of duty. 
These provisions are intended to provide expenses of round-trip 
travel and transportation for civilian Government employees and 
their families between tours of duty overseas for the purpose of 
taking leave. 49 Comp. Gen. 596 (1970) and 37 id. 848, supra; see 
also Dick D. Hendricks, B-205137, May 18, 1982, citing B-131459, 
May 6, 1957. 

When Ms. Maldonado was recruited for assignment to Puerto 
Rico she was not required to execute the agency’s 2-year overseas 
employment agreement. Although the agency states that some em- 
ployees assigned to Puerto Rico were required to sign overseas em- 
ployment agreements for tours of 24 months, other employees, in- 
cluding Ms. Maldonado, executed only a standard form service 
agreement by which they agreed to a 12-month Government service 
requirement. As indicated in the factual presentation of Ms. Mal- 
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donado’s case, the agency characterized her assignment in Puerto 
Rico as a permanent transfer and determined she was ineligible for 
home leave and tour renewal travel. The agency also reported that 
it did not enter into rotational assignment agreements (overseas 
employment agreements) with employees such as Ms. Maldonado 
because her position was permanent and could have been filled lo- 
cally. 

Fulfilling the 12-month Government service agreement that Ms. 
Maldonado signed incident to her recruitment for assignment to 
Puerto Rico did not satisfy the agency’s 2-year initial service com- 
pletion requirement for renewal agreement travel. The employee’s 
obligation under this agreement is limited to remaining in the Gov- 
ernment service for 12 months after the transfer, regardless of 
whether the duty is within or outside the conterminous United 
States. Meeting the obligation entitles the employee to retain 
travel and transportation expenses paid in connection with her as- 
signment or transfer to the overseas post under subparagraph 2- 
1.5a(1)(b) of the FTR. On the other hand, entitlement to renewal 
agreement travel under 5 U.S.C. § 5728(a) requires an initial agreed 
period of completed service outside the continental United States 
and a new written agreement to serve another overseas tour of 
duty. See subparagraph 2-1.5h(1)(a) of the FTR. 

However, the agency’s failure to accord Ms. Maldonado the op- 
portunity to execute an overseas tour renewal agreement does not 
foreclose her entitlement to tour renewal travel. An employee who 
is transferred from her place of actual residence in the contermin- 
ous United States for assignment in Puerto Rico, and who meets 
all of the eligibility requirements under 5 U.S.C. § 5728 is entitled 
to renewal agreement travel. In holding that an agency cannot 
defeat an employee’s travel entitlement under section 5728 by re- 
fusing to negotiate a renewal agreement where the particular posi- 
tion could be filled locally, we have recognized that renewal agree- 
ment travel is not merely a matter of privilege. As stated in 5 
U.S.C. § 5728, “* * * an agency shall pay * * * the expenses of 
round-trip travel * * *” when the conditions of entitlement are sat- 
isfied. The term “shall pay” is mandatory rather than discretion- 
ary. Thus, in our decision 37 Comp. Gen. 848 (1958), we concluded 
that a “policy which purports to deny otherwise proper rights, as to 
home leave, by retaining the employee on its rolls at an overseas 
installation, granting him leave, and refusing to let him enter into 
another employment agreement solely because the position, if 
vacant, could have been filled locally at time of the leave may not 
be given effect so as to defeat the right to home leave.” To hold 
otherwise would be, we stated, “tantamount to authorizing a cir- 
cumvention of the statute.” 

More recently in the Hendricks case, cited above in regard to the 
legislative history of 5 U.S.C. § 5728, we specifically recognized that 
an employee’s entitlement to renewal agreement travel is not de- 
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feated by the fact that he may have served in an overseas area 
without a written agreement, if he has served at such post for the 
period normally required of other employees of the agency serving 
in the same area. 

Accordingly, since Ms. Maldonado served the ordinary period 
overseas expected of Department of Agriculture employees as- 
signed to Puerto Rico and her place of residence at time of transfer 
to Puerto Rico was in the United States, she met the essential re- 
quirements for entitlement to renewal agreement travel expenses. 


IV. Place of Actual Residence 


As discussed extensively with regard to employees assigned to 
duty in Puerto Rico in our decision Rafael F. Arroyo, B-197205, 
May 16, 1980, reconsidered February 16, 1982, the designation of an 
employee’s place of actual residence is an administrative responsi- 
bility which must be made on the basis of all the facts in each indi- 
vidual case. 45 Comp. Gen. 136 (1965); 39 id. 337 (1959). Ordinarily 
our Office will not question any reasonable determination made by 
the agency of the employee’s actual residence unless plainly erro- 
neous or inconsistent with the law or regulations. See generally 35 
Comp. Gen. 244 (1955). 

The record before us permits no other finding than that Ms. Mal- 
donado’s place of actual residence was within the continental 
United States at the time of her assignment to Puerto Rico in 1974. 
The agency exceeded its authority by in effect attempting to arbi- 
trarily redesignate her actual residence designation to Puerto Rico 
to coincide with her assignment to Puerto Rico in May of 1974. 


ROTATIONAL VS. PERMANENT ASSIGNMENTS 


The agency’s policy of denying overseas employment rights to 
employees depending on whether an assignment is “rotational” or 
“permanent” and because a position in Puerto Rico could have 
been filled locally is unsupported by the eligibility provisions of the 
entitlement statutes. 

As we have noted, Ms. Maldonado’s entitlement to accumulate 45 
days of annual leave and accrue home leave is derived from specif- 
ic statutory entitlements, as implemented by OPM regulations pro- 
mulgated pursuant to specific delegations of authority under those 
statutes. These authorities may not be waived, modified, or other- 
wise substantively changed to effect an agency’s policy predilec- 
tions. Similarly, Ms. Maldonado’s right to an overseas employment 
agreement and to negotiate a tour renewal travel agreement is 
founded in the clear provisions of 5 U.S.C. § 5724 and § 5728, as im- 
plemented pursuant to statutory delegation in the General Services 
Administration regulations. 
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CONCLUSION 


In accordance with our analysis of the statutory entitlements dis- 
cussed above we conclude that as a matter of fact Ms. Maldonado 
was recruited from the continental United States for assignment 
outside the continental United States in Puerto Rico. At the time 
of this personnel action in 1974, Ms. Maldonado’s place of actual 
residence was within the continental United States. It follows that 
as a matter of law, having met all of the eligibility requirements 
under 5 U.S.C. § 6304(b\(1), Ms. Maldonado was entitled to earn and 
accrue 45 days of annual leave, home leave accrual under 5 U.S.C. 
§ 6305(a), and tour renewal agreement travel under 5 U.S.C. § 5728. 

In accordance with our decision here, the agency should take 
action to effectuate Ms. Maldonado’s overseas transfer entitle- 
ments, and to review its policy regarding overseas transfer assign- 
ments generally. 


[B-210059] 


Pay—Retired—Survivor Benefit Plan—Guaranteed Minimum 
Income 


The Survivor Benefit Plan, 10 U.S.C. 1447-1455, is an income maintenance program 
for the surviving dependents of deceased service members. If a member elects to 
have dependent child annuity coverage when he becomes a participant in the Plan, 
that coverage is not limited to children he has at the time of the election, but ex- 
tends automatically and involuntarily to any child he thereafter acquires. Hence, 
annuity coverage automatically extended to the son acquired by birth in 1981 fol- 
lowing a remarriage by a retired Army officer who had elected to have dependent 
child coverage when he became a Plan participant in 1973. 


Pay—Retired—Survivor Benefit Plan—Termination or 
Reduction—Children’s Benefits 


The election made by a retired service member who is married and has dependent 
children to participate in the Surivor Benefit Plan with full spouse and dependent 
child annuity coverage is binding and may not be unilaterally revoked by him, so 
that a retired Army officer who elected to have such coverage in 1973 could not, 
after divorce and remarriage, withhold dependent child annuity coverage from a son 
he acquired in 1981 even though by that time the only dependent child he had in 
1973 was no longer eligible for an annuity. 


Pay—Retired—Survivor Benefit Plan—Children—Post- 
Participation Election Changes of Member 


In August 1981 the Congress granted a 1-year “open enrollment” period under the 
Survivor Benefit Plan for retired military personnel who had previously elected to 
participate in the Plan at less than the maximum level, or not to participate at all. 
However, the “open enrollment” legislation did not give personnel who were al- 
ready participating in the Plan the option of either reducing the level of their par- 
ticipation or withdrawing from the program. Consequently, that legislation did not 
authorize a Plan participant to revoke the full dependent child annuity coverage he 
had previously elected to have. 
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Pay—Retired—Survivor Benefit Plan—Children—Cost of 
Coverage—Actuarial Basis 


Statutory provisions of the Survivor Benefit Plan direct that costs of dependent 
child annuity coverage be assessed “by an amount prescribed under regulations of 
the Secretary of Defense.’ Consistent with express Congressional intent, the regula- 
tions prescribe computation of those costs on an actuarial basis in which the ages of 
the Plan participant and his eligible dependents are used. When a Plan participant 
acquires a dependent child and he has no other children remaining who are eligible 
for an annuity, those costs are to be reinstated, computed under that prescribed 
method based on the age of the newly acquired child. 


Pay—Retired—Survivor Benefit Plan—Children—Born After 
Election 


If a Survivor Benefit Plan participant with dependent child annuity coverage ac- 
quires a new dependent child after all of his other children have become ineligible 
for an annuity and all cost assessments for their coverage have been terminated, 
the newly acquired child is eligible for an annuity even if the participant fails to 
notify the concerned finance center of the child’s existence. However, in that situa- 
tion the delinquent costs would have to be collected before annuity payments could 
commence. 


Matter of: Colonel Angus B. MacLean, USA (Retired), July 13, 
1983: 


This action is in response to a request for an advance decision 
from a special disbursing agent of the Army Finance and Account- 
ing Center concerning the propriety of approving a voucher in the 


amount of $1,295.14 in favor of Colonel Angus B. MacLean, USA 
(Retired), 285-14-3376. That amount represents reductions in Colo- 
nel MacLean’s retired pay for the period from August 1, 1981, 
through September 30, 1982, which are refundable to him if it may 
properly be concluded that he is entitled to revoke his 1973 election 
to provide Survivor Benefit Plan annuity coverage for his spouse 
and dependent children and thus withhold coverage from a son 
born in 1981. The request was assigned submission number DO-A- 
1410 by the Department of Defense Military Pay and Allowance 
Committee. 

We conclude that Colonel MacLean may not revoke his election 
and that the voucher may not be approved for payment. 


Background 


Colonel MacLean retired from active Army service in 1971. In 
1973 he elected to participate in the Survivor Benefit Plan, at the 
maximum level with spouse and dependent child coverage, thus 
choosing to receive retired pay at a reduced rate in order to pro- 
vide an annuity for his wife and dependent children if they sur- 
vived him. At that time he had one dependent child, an 18-year-old 
daughter. The reductions in his retired pay for the cost of provid- 
ing annuity coverage for her were terminated in 1976 after she 
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reached the age of 22 and would no longer qualify for an annuity 
as his “dependent child” under the Plan if she survived him. 

Thereafter, Colonel MacLean was divorced and remarried and a 
son was born to him and his wife on July 15, 1981. In a form dated 
April 28, 1982, Colonel MacLean advised the Army Finance and 
Accounting Center of his remarriage and the birth and requested 
that annuity coverage be extended to his wife and son. Army offi- 
cials then calculated the costs of that coverage from the time of the 
son’s birth on an actuarial basis. Because of the greater probability 
that this son would succeed to an annuity then had been so in the 
case of his daughter, those costs were considerably higher than the 
amounts by which Colonel MacLean’s retired pay had been reduced 
between 1973 and 1976 to provide annuity coverage for his daugh- 
ter. Colonel MacLean now indicates that he does not desire any an- 
nuity coverage for his son because of those higher costs, and he 
asks that this coverage be canceled either under the “open enroll- 
ment” granted by the Congress or as may otherwise be permitted. 

In requesting a decision in this matter the disbursing agent notes 
that as a general rule Survivor Benefit Plan elections to provide 
dependent child coverage are irrevocable, and that coverage is 
automatically extended to any children born after the election is 
made. The disbursing agent also notes that in Matter of Peniston, 
57 Comp. Gen. 847 (1978), we expressed the view that because costs 
of dependent child coverage are to be determined on an actuarial 
basis, generally those costs should be recomputed upon the happen- 
ing of an event that significantly increases or decreases the prob- 
ability that an annuity will be paid to the children. However, the 
disbursing agent observes that Colonel MacLean’s situation is 
somewhat unusual in that his son was born at a time when he no 
longer had any other dependent children who might qualify for the 
annuity, and when he was no longer paying for dependent child an- 
nuity coverage through reductions in his retired pay. Because of 
this, doubt has arisen concerning the propriety of extending annu- 
ity coverage to the son against Colonel MacLean’s wishes, and con- 
cerning the proper method to be used to compute the costs of annu- 
ity coverage if it is determined that coverage is mandatory. Four 
specific questions about the matter are presented. 


Irrevocability of Election 


The first question is: 


a. Should cost for child coverage be reinstated upon the birth of a child after the 
children initially covered have all become ineligible? 


The Survivor Benefit Plan, 10 U.S.C. §§ 1447-1455, is an income 
maintenance program for the surviving dependents of deceased 
service members. The Plan was established on September 21, 1972, 
with the enactment of Public Law 92-425, 86 Stat. 706. Under 10 
U.S.C. § 1448(a) and implementing regulations contained in chapter 
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2 of Department of Defense Directive 1332.27, every active duty 
service member after the date of enactment who is married and 
has a dependent child when he becomes entitled to military retired 
pay automatically becomes a participant in the Plan with the 
maximum spouse and dependent child coverage authorized, unless 
he makes an affirmative election to withhold coverage from either 
his spouse or his children, to provide less coverage than the maxi- 
mum authorized, or not to participate in the Plan at all. The elec- 
tion made by the service member in that situation becomes final at 
the time he becomes entitled to retired pay, and he may not there- 
after unilaterally revoke or modify it. See 53 Comp. Gen. 470, 474 
(1974). 

In addition, subsection 3(b) of Public Law 92-425 gave service 
members like Colonel MacLean who had retired prior to September 
21, 1972, an opportunity within certain time limits to elect to par- 
ticipate in the Plan in the same degree as members retiring after 
that date. Timely elections then made by those retired members 
who were married and had dependent children to have spouse and 
dependent child annuity coverage under the Plan are likewise 
binding and irrevocable, and may not be changed through unilater- 
al action by the Plan participant. See Matter of Metzler, 56 Comp. 
Gen. 1022, 1025-1026 (1977), and Matter of SBP Revocation, 55 
Comp. Gen. 158 (1975). 

In August 1981 the Congress granted a l-year “open enrollment” 
period for the Survivor Benefit Plan, during which retired person- 
nel who had previously elected to participate in the Plan at less 
than the maximum level, or not to participate at all, were given an 
opportunity to reconsider their actions and to make new elections. 
However, the legislation granting this “open enrollment” period 
did not give retired personnel who were already participating in 
the Plan the option of either reducing the level of their participa- 
tion or withdrawing from the program. See section 212 of Public 
Law 97-35, approved August 13, 1981, 95 Stat. 383, 10 U.S.C. 1448 
note. Thus, elections previously made by retired personnel to pro- 
vide full spouse and dependent child annuity coverage under the 
Plan remained irrevocable during the “open enrollment” period and 
remain so now. 

Concerning the status of a child acquired by a service member 
after he has elected to participate in the Survivor Benefit Plan 
with dependent child as well as spouse coverage, 10 U.S.C. § 1450(a) 
provides that the survivors’ annuity authorized by the Plan is pay- 
able in the following order to: 

(1) the eligible widow or widower; 

(2) the surviving dependent children in equal shares, if the eligible widow or wid- 
ower is dead, dies, or otherwise becomes ineligible * * * 

Thus, for purposes of annuity payments under the Plan, “depend- 
ent children” are an indivisible class consisting of those who sur- 
vive the Plan participant rather than those whom he had at the 
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time he elected to participate in the Plan. Moreover, under 10 
U.S.C. § 1447(5) the term “dependent child” is defined as including 
any unmarried child of a Plan participant under 18 years of age, 
and also between 18 and 22 years of age if pursuing a full-time 
course of study or training. Further, there is no provision in the 
Survivor Benefit Plan legislation which allows service members to 
either grant or deny annuity coverage to any children they acquire 
after they have elected to become Plan participants with dependent 
child coverage. Hence, we have held that annuity coverage for a 
“dependent child” under the Plan is not limited to just those chil- 
dren that a service member has when he becomes a participant in 
the Plan, but extends automatically and involuntarily to any chil- 
dren he thereafter acquires, even to those in being who are born 
after he dies. See Matter of Roberts, 60 Comp. Gen. 240, 243 (1981). 

In the present case, therefore, our view is that Colonel Mac- 
Lean’s 1973 election to participate in the Survivor Benefit Plan 
with dependent child annuity coverage is binding and may not be 
unilaterally revoked by him, and that this annuity coverage auto- 
matically extends to the son he acquired in 1981 effective on the 
date of his son’s birth, notwithstanding any contrary desires he 
may now have in the matter. We view it as immaterial that the 
dependent daughter he had when he elected to participate in the 
Plan reached age 22 and became ineligible for an annuity before 
his son was born since, as indicated, the Plan is designed as income 
maintenance protection for the surviving dependents of service 
members rather than just the dependents they had when they 
elected into the program, and a member cannot choose to withhold 
annuity coverage from any dependent child acquired after that 
election. 

Because Colonel MacLean’s son at birth automatically received 
Survivor Benefit Plan annuity coverage, it necessarily follows that 
the costs of dependent child coverage should have been concurrent- 
ly reinstated through appropriate reductions in Colonel MacLean’s 
retired pay. The answer to question “a” is therefore affirmative. 


Cost Computation 
The second and third questions presented are: 


b. If the answer to a. is affirmative, would recalculation of cost be made in accord- 
ance with 57 Comp. Gen. 847? 
c. If the answer to b. is negative, then what would be the proper method? 


The provisions of 10 U.S.C. § 1452, relating to the reductions in 
retired pay required of Survivor Benefit Plan participants, pre- 
scribe a specific formula for computing the costs of spouse cover- 
age. On the other hand, no formula is prescribed for calculating 
the costs of dependent child coverage, and instead it is simply di- 
rected that those costs be assessed “by an amount prescribed under 
regulations of the Secretary of Defense.’’ However, the legislative 
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history of the act establishing the plan demonstrates a plain intent 
by the Congress that ‘“[tJhe cost of dependent children’s coverage 
* * * be based on the actuarial cost of providing benefits * * *.” 
See Matter of SBP, 54 Comp. Gen. 709, 715 (1975). A set formula for 
computing the costs of dependent child annuity coverage was not 
included in the act because it was recognized that the probabilities 
of any given dependent child receiving an annuity were subject to 
a greater number of statistical variables than the probabilities of a 
spouse’s receipt of an annuity. See Matter of Peniston, cited above, 
at 57 Comp. Gen. page 851. 

Consistent with the intentions expressed by the Congress, the im- 
plementing regulations contained in chapter 5 of Department of 
Defense Directive 1332.27 provide that the reduction of retired pay 
for dependent child annuity coverage under the Survivor Benefit 
Plan will be an actuarial charge arrived at through the use of spec- 
ified cost factors based in part on the age of the Plan participant 
and the age of his youngest child. Section 501.d of those regulations 
further provides that: 

d. The cost of providing coverage for a child or children * * * will not be recalcu- 
lated when a child different from the child initially established as the youngest 
child becomes the youngest child (for example, if the initially youngest child dies or 
if a younger child is subsequently acquired). However, for the member providing 
coverage for children only * * * if a spouse is acquired after retirement, the cost of 
coverage for children will be recalculated based on the age of the youngest child and 
the age of the member and spouse, * * * at the time coverage is elected for the 
spouse. 

While not specifically referred to, the provisions of section 501.d 
were considered in Matter of Peniston, 57 Comp. Gen. 847, cited 
above, in which we held that whenever a Survivor Benefit Plan 
participant, with spouse and dependent child annuity coverage, 
either loses or reacquires an eligible spouse beneficiary through di- 
vorce, remarriage, etc., the costs of the dependent children’s cover- 
age are to be recalculated on an actuarial basis and the age of the 
participant’s youngest child at that time is to be used in the new 
computation. The reason for this is that the participant’s loss or 
reacquisition of a spouse results in a significant corresponding in- 
crease or decrease in the statistical probability of the children as a 
class receiving an annuity, so that a recomputation of the costs of 
their coverage then becomes necessary. Since a completely new 
cost computation is required in that situation, use in the recompu- 
tation of the age of the youngest child the Plan participant then 
has is warranted on actuarial grounds. 

Although we have not required recalculation of the reduction to 
the retiree’s retired pay when there is only a change in the age of 
the youngest child beneficiary, when there is also involved a 
change in spouse beneficiary, thus involving more radical changes 
in actuarial factors, we have found that a recalculation of the re- 
duction in retired pay is required. 
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The Peniston decision involved the question of recomputing the 
costs of dependent child annuity coverage when a Survivor Benefit 
Plan participant loses or reacquires an eligible spouse beneficiary, 
but we find that the rationale of the decision is also applicable to 
the question presented here concerning the recomputation of costs 
after a Plan participant acquires a new dependent child at a time 
when he has no other eligible dependent child beneficiaries re- 
maining. In that situation, the newly acquired child will generally 
have a significantly higher statistical chance of receiving an annu- 
ity than the other children had, and an account adjustment for the 
reinstatement of the costs of annuity coverage will in any event be 
required, so that the costs are properly for recomputation on an ac- 
tuarial basis founded upon the age of that newly acquired child, 
the Plan participant and his spouse. 

In the present case, therefore, we conclude that it was necessary 
to reinstate the cost of dependent child annuity coverage in Colonel 
MacLean’s retired pay account upon the birth of his son in 1981, 
and that these costs were properly for computation under the actu- 
arial method prescribed by chapter 5, Department of Defense Di- 
rective 1332.27, based on the age of his son rather than that of his 
daughter who was no longer an eligible beneficiary. Since this was, 
in fact, the method used to compute the amount of the reinstated 
costs, we further conclude that the costs were properly computed 
and that no refund is payable to Colonel MacLean either on the 
voucher here at issue or otherwise. 

Questions “b” and “c” are so answered. 


Payment of Annuity 


The fourth and final question presented is: 


d. If a member fails to advise the finance center of the additional child and child 
cost had been terminated based on children of record, would the child be considered 
an eligible child beneficiary? 

As was indicated in the answer to question “a,” dependent child 
annuity coverage extends automatically and involuntarily to every 
dependent child that a Survivor Benefit Plan participant acquires 
after he elects such coverage, notwithstanding any personal desires 
he may have to the contrary and regardless of any notice or advice 
he may personally give to the finance center. Hence, if a claim for 
an annuity were to be asserted by or on behalf of the dependent 
child of a deceased Plan participant, the annuity could be paid 
even if the participant had failed to give the finance center ad- 
vance notice of his acquisition of the child, provided satisfactory 
evidence were presented to the finance center establishing that the 
claimant was in fact the dependent child of the deceased Plan par- 
ticipant, and provided all necessary costs were collected as required 
by section 501.j, Department of Defense Directive 1332.27, which 
states: 
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j. An annual interest charge of 6 percent compounded annually shall be charged 
for delinquencies in the payment of the cost of coverage. At the time of death of a 
retiree, any delinquency, plus interest, shall be collected from the annuitant’s bene- 
fits prior to the payment of any annuity. 

The four questions presented are answered accordingly. The 
voucher, which may not be approved for payment, will be retained 
here. 


[B-210244] 


Subsistence—Per Diem—Headquarters—Permanent or 
Temporary—Criteria 


The assignment of a Customs Service employee to a new duty station for 2 years 
under a rotational staffing program is held to be a permanent change of station 
rather than a temporary duty assignment. We have held that the duration of an 
assignment and the nature of the assigned duties are vital elements in the determi- 
nation of whether an assignment is temporary duty or permanent change of station. 
Although the assignment here is for a definite time period and further reassign- 
ment of the employee is contemplated, the duration of the assignment is far in 
excess of that normally contemplated as temporary. Moreover, the duties assigned 
are not those usually associated with temporary duty. 


Matter of: Peter J. Dispenzirie—Temporary Duty vs. 
Permanent Change of Station, July 13, 1983: 


On May 12, 1982, the United States Customs Service initiated a 
rotational staffing program for certain of its Senior Executive Serv- 
ice (SES) employees, the stated purpose of which was to increase 
the number of opportunities for those employees to gain experience 
in various Customs positions and to enhance Customs’ policy- 
making process. Assignments in the rotational staffing program 
are made for a 2-year period, although they are reviewed at the 
end of 1 year and may canceled at that time. The Commissioner of 
Customs has requested our decision as to whether one of these as- 
signments should be considered temporary duty or a permanent 
change of station. We conclude that the assignment in question is a 
permanent change of station. The basis for this conclusion is set 
forth below. 

A directive implementing the rotational staffing program was 
issued on August 23, 1982. It sets forth procedures for the selection 
of participants and contains statements on the financial impact 
and ceiling implications of the program. The directive provides that 
at the beginning of each fiscal year, each Regional Commissioner 
and Assistant Commissioner is to compile a list of potential posi- 
tions to be filled under this policy. When a position becomes vacant 
the Commissioner of Customs either approves or disapproves a per- 
sonnel recruitment action. Up to 12 positions are to be identified 
each year for the program and, therefore, due to the 2-year dura- 
tion of the assignments, the rotational staffing program could in- 
volve up to 24 positions at the same time. The directive provides, 
however, that unless and until a rotational staffing assignment is 
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made permanent, no change of personnel ceiling is to occur in 
either the gaining or the losing organization. 

The directive does not contain a set policy as to whether the ro- 
tational staffing assignments are to be considered temporary duty 
assignments or permanent changes of station, but instead provides 
as follows: 

* * * To assure that the rotation is most cost-beneficial to pl yomne 
OFMPE [Office of Financial Management and Program Evaluation] will prepare a 
cost estimate for each ere selected for a rotational placement and recommend 
to management whether TDY or PCS is the appropriate procedure for relocation. 
Under a section entitled “Impact on Employee” that directive pro- 
vides further as follows: 

There are two ways, TDY and PCS, in which an employee can be reimbursed for 
expenses incurred in connection with the Customs new rotational policy. Each em- 
ployee will be handled individually. Although a recommendation will made by 
OFMPE as to the most beneficial reimbursement, the employees personal interests 
will be considered prior to the determination. Both methods have personal and fi- 
nancial impact including income tax implications. According to interpretations of 
IRS regulations, an employee on TDY status in an assignment expected to last a 
year or more is not on a temporary assignment and cannot deduct travel, meals, 
and lodging expenses for the assignment, but must report any reimbursements from 


the government as income. Any employee desiring a TDY status should be aware of 
this regulation. 
When an employee accepts a PCS, a part of the amount is taxable for income tax 


sap ram and is reported to the IRS as income. Any employee desiring a PCS should 
aware of this. 


Customs has informed us that the question posed to us arose in 
connection with the assignment of Mr. Peter J. Dispenzirie from 
New Orleans to Chicago, to act as Regional Commissioner from 
July 1982 to July 1984. The agency believes its determination to 
treat Mr. Dispenzirie’s assignment as temporary duty is appropri- 
ate for it is in accord with our decisions. Customs further contends 
that the determination of whether an assignment is temporary 
duty or a permanent change of station is controlled by an examina- 
tion of two factors—the intent of the agency in making the assign- 
ment and the benefit to the Government. 

Citing 24 Comp. Gen. 667 (1945), Customs states that an agency’s 
intent to make either a temporary duty or permanent duty assign- 
ment is revealed, respectively, by whether it contemplates a fur- 
ther assignment to a new station or a return to the old station, or 
by whether it is planning to indefinitely transfer the employee to 
the place in question. The agency states that Mr. Dispenzirie’s as- 
signment is for a finite period and a further assignment to a new 
station is contemplated as shown by the fact that Customs has 
promised the position to another employee. 

The second factor Customs discusses is the benefit to the agency. 
Robert E. Larrabee, 57 Comp. Gen. 147 (1977), is cited for the propo- 
sition that an agency must make a cost comparison between tempo- 
rary duty and permanent change-of-station status to determine 
which is more beneficial to the Government. The submission in- 
cludes a cost comparison showing that it is less expensive for Cus- 
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toms to treat Mr. Dispenzirie’s assignment as a temporary duty as- 
signment. Although we feel that some of the assumptions Customs 
has made in connection with determining the cost of the two meth- 
ods of reimbursement are questionable, the result of the cost com- 
parison is not dispositive of this case. 

We disagree with Customs’ analysis of our decisions and the con- 
clusion it reaches. The Federal Travel Regulations, FPMR 101-7 
(September 1981) (FTR), do not contain a formal definition of a 
temporary duty assignment, but under the provisions of FTR para. 
1-7.6a, an employee may not be paid per diem at his permanent 
duty station or at the place of abode from which he commutes daily 
to his official station. In this connection, in 31 Comp. Gen. 289 
(1952) we stated the following rule, which we had enunciated as 
early as 1924: 


* * * the authority to determine and designate the post of duty of an officer or 
employee of the Government includes only the authority to fix the place at which 
the employee should actually establish official headquarters, and from which he 
should in fact operate, which, ordinarily is the place where the employee would be 
required to spend most of his time. The designation of any other place, for the pur- 
pose of giving the employee a subsistence allowance for the greater portion, or all, 
of his time is not within the authority vested in the head of a department or other 
administrative official charged with the duty of designating posts of duty of Govern- 
ment employees, and does not entitle an employee to per diem when absent there- 
from and performing duty at another place, which latter place is in fact his post of 
= 27 Comp. Gen. 657; 19 id. 347, 18 id. 423, 10 id. 469; 4 id. 320. 31 Comp. Gen. at 


We have long held that the location of an employee’s official 
duty station is a question of fact, not limited by the agency’s desig- 
nation, to be determined from the orders directing the assignment 
and from the nature and duration of the assignment. See Frederick 
Welch, 62 Comp. Gen. 80 (1982) and cases cited therein. We have 
stated that the duration and nature of the duties assigned are of 
particular importance in making the determination of whether an 
assignment to a particular duty station is a permanent change of 
station. 33 Comp. Gen. 98 (1953); 36 id. 757 (1957). In 38 Comp. Gen. 
853 (1959) we described the duration of an assignment as a vital 
element in that determination. We explained our basis for that 
statement as follows: 


A permanent station, or designated post of duty, is defined in paragraph 1150-10 
of the Joint Travel Regulations as the post of duty or official station to which a 
member is assigned or attached for duty other than “temporary duty or temporary 
additional duty.” That is, it is the place of the principal basic duty assignment. Pro- 
longed absences from such assignment for temporary duty, or for other purpose, are 
inconsistent.with the continuity of performance ordinarily contemplated and re- 
quired in such basic assignment, and consequently as a general proposition, a fore- 
seeable absence for the performance of another duty for more than a short period is 
considered to break that continuity with the effect that the assignment loses its 
characteristics of being the basic duty assignment, and there are established in the 
— duty the characteristics of a basic assignment.* * *. 38 Comp. Gen. at 


Instead of focusing on the duration of an assignment as determi- 
native of its character, Customs focuses on the terminable nature 
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of the assignment. As we indicated above, Customs cited 24 Comp. 
Gen. 667 (1945) for the proposition that employees assigned under 
conditions which contemplate a further assignment to a new sta- 
tion or a return to the old station are in a temporary duty status. 
In that case we held that certain assignments of military personnel 
to replacement pools, schools, or similar stations for an indefinite 
period could be considered as permanent changes of station. We 
qualified that holding, stating that such assignments could be 
treated as permanent assignments: 

* * * unless the facts and circumstances in a particular case reasonably indicate 
an assignment to temporary duty, that is, where the facts and circumstances in a 
particular case indicate an assignment for a definite period of relatively short dura- 
tion—a further assignment to a new station, or return to the old permanent station 
being contemplated by the orders.* * * 24 Comp. Gen. at 671. 

Despite the authority which this language appears to lend to 
Customs’ view that Mr. Dispenzirie’s assignment is temporary duty 
because it is to end on a certain date and his further assignment is 
certain, we do not believe it supports that view. We believe a 
proper reading of that language is that a brief assignment to be 
terminated on a certain date and followed by further assignment 
or return to a previous assignment is a temporary duty assignment 
rather than a permanent change of station. In other words, simply 
because an assignment will be terminated at a certain time and 
will be followed by a further assignment does not make it tempo- 
rary duty when its duration is longer than that usually associated 
with a temporary duty assignment. 

Our view is supported by 36 Comp. Gen. 757 (1957) where we 
held that the assignment of members of the uniformed services to 
Antarctica incident to Operation “Deepfreeze II” for an 18-month 
period, after which time they were to return to their permanent 
duty station, was far in excess of the duration which could reason- 
ably be considered temporary duty. In that case, the argument was 
made that since the assignment was terminable, it should be con- 
sidered temporary duty in light of a similar case in which the ter- 
minable nature of a duty assignment was held to be indicative of 
its temporary nature. We responded to that argument as follows: 


* * * The terminable nature of the duty assignment involved in the decision of 
eapomaer 1, 1953 [83 Comp. Gen. 103], to which you referred, was considered to be 
indicative of a temporary assignment only because that feature distinguished it 
from the indefinite time element ordinarily associated with permanent duty assign- 
ments. It was not intended to convey the impression that such feature would indi- 
cate a temporary duty assignment in a case where the termination date set in the 
orders established a duty period prolonged to a point where other considerations re- 
gees : nee that the assignment was permanent in nature. 36 Comp. 

n. at ; 


We further stated in that decision that: 


* * * If a member’s immediate duty assignment extends beyond that point [rea- 
sonable temporary duty limitations] it becomes his paramount assignment—his per- 
manent duty assignment—and the one indicated as that which he should resume or 
assume upon its completion becomes so remote that it loses its characteristics of 
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being his basic duty assignment. Where such circumstances occur, it is concluded 
that the orders in fact direct a permanent change of station from the beginning. 36 
Comp. Gen. at 758. 

We do not believe that an assignment expected to last for 2 years 
can be considered to be of the short duration contemplated by the 
term temporary duty. Customs argues that for us to find that the 
2-year period is temporary duty would be in accord with and not 
substantially different from our decisions in Robert E. Larrabee, 57 
Comp. Gen. 147 (1977) and in 3 id. 907 (1924), where we approved 
an agency’s designation of temporary duty status for assignments 
of 17 months in the former case and almost a year in the latter. 
We approved the agency’s designation in those cases because in 
each the assignment was originally intended to last for a much 
shorter time and was extended after the employee began perform- 
ing the duties of the assignment. We explained our reasoning in 
Larrabee as follows: 

* * * While the location of an employee’s permanent station presents a question 
of fact and is not limited by the administrative designation, and while the length of 
Mr. Larrabee’s assignment to Richardson is of such duration as to raise a question 
concerning the validity of its designation as his temporary duty station, under the 
circumstances we take no exception to that designation for the purpose of claims 
which have heretofore accrued. In this regard, we find particularly persuasive the 
fact that the assignment was initially intended to cover only a 5-month period and 
that the assignment was extended for no more than 6 months at a time. At the time 
the initial orders were issued it appears that the assignment was intended to be of 
sufficiently short duration to constitute a legitimate temporary duty assignment. As 
a matter of hindsight, given the total duration of the assignment as twice extended, 
it would appear that Mr. Larrabee should have been given permanent change of sta- 
tion orders at the outset. However, assuming that the orders were twice extended on 
the legitimate expectation that the assignment would terminate at the end of each 
extension period, we find no basis to question the Navy’s designation of Mr. Larra- 
bee’s assignment as for temporary duty insofar as that designation affects the 
claims submitted. * * *. 57 Comp. Gen. at 149. 

Absent the special circumstances of the Larrabee case, we would 
have considered temporary duty status an inappropriate designa- 
tion for an assignment of 17 months. Similarly, as previously men- 
tioned, we held in 36 Comp. Gen. 757 that an assignment of 18 
months was far in excess of the reasonable duration of a temporary 
duty assignment. And in Peck and Snow, B-198887, September 21, 
1981, we held that an assignment for 2 years and 9 months was, in 
fact, a permanent change of station rather than a temporary duty 
assignment. 

There is additional information which leads us to the conclusion 
that an assignment of 2 years is longer than is normally contem- 
plated for a temporary assignment. As pointed out in Custom’s di- 
rective on the Rotational Staffing Policy, the Internal Revenue 
Service (IRS) views a temporary assignment for income tax pur- 
poses as one which lasts for less than 1 year. In Revenue Ruling 
60-189, 1960-1 CB 60, the IRS stated as follows: 

Although neither the Service nor the courts have attempted to prescribe any spe- 
cific length of time as representing the usual line of demarcation between tempo- 


rary and nontemporary periods for traveling expense purposes, and employment or 
stay of anticipated or actual duration of a year or more at a particular location 
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must be viewed by the Service as strongly tending to indicate presence there beyond 
a temporary period, and cases involving such an employment or stay will normally 
for that reason alone be subjected to close scrutiny. Cases involving anticipated or 
actual periods of almost a full year may, as a factual matter, be open to question in 
nearly the same degree, especially since there might be little real difference be- 
tween a taxpayer’s expectations in such a case and one in which his employment or 
stay at a particular location is expected to continue for a year or more. Neverthe- 
less, in the interest of practical and fair administration, in cases involving substan- 
tially the same facts as Case (1) the Service will normally raise no question concern- 
ing the temporary nature of an employment or stay at a particular location if both 
its anticipated and actual durations are for less than one year, unless the facts con- 
cerning the frequency of employments away from the city where business contacts 
are maintained disclose a pattern suggesting that the taxpayer may have sought 
without real business justification to take advantage of an assumed lenience on the 
part of the Service concerning tax avoidance abuses in area. 

The conclusion that a year is the determinative time period can 
also be drawn from the fact that FTR para. 2-1.5a(1)(a) requires a 
signed agreement for 12 months service in connection with each 
permanent change of station. Furthermore, although the FTR pro- 
vides no guidance concerning the maximum duration of a tempo- 
rary duty assignment, paragraph C4455 of Volume 2 the Joint 
Travel Regulations (2 JTR) directs that consideration should be 
given to changing an employee’s permanent duty station when a 
period of temporary duty at one location will exceed 2 months, 
unless there is reason to expect that the employee will return to 
his permanent duty station within 6 months. 

It is not only the duration of an assignment, but also the nature 
of the duties assigned which reveals its character. Mr. Dispenzirie 
was assigned to act as the head of the Chicago Regional Office for 2 
years. This does not seem to be the type of assignment which is 
normally made on a temporary basis. 

Customs has stated that the benefit to the Government is the 
second factor which should be examined to determine the status of 
a particular assignment. Customs equates benefit with cost savings 
and cites Larrabee for the proposition that an agency should effect 
an assignment based on the results of a cost comparison. In that 
case we upheld the agency’s designation of an assignment as tem- 
porary duty. The employee was orignially assigned for a 5-month 
period which was extended for two additional 6-month periods. We 
held that under the circumstances, the agency’s designation of the 
assignment as temporary duty rather than as a permanent change- 
of-duty station was not clearly improper, and we allowed payment 
of per diem for the claims accrued. The employee was continuing to 
perform duties at that site, however, and it was in connection with 
his further assignment that we directed a cost comparison between 
retaining the employee in a temporary duty status and permanent- 
ly transferring him. During the assignment the employee had pur- 
chased a residence at the temporary duty site and had relocated 
his family so he would not have been entitled to residence purchase 
expenses or to a significant portion of the expenses ordinarily asso- 
ciated with a permanent change of station. If the additional assign- 
ment was to be of any significant length, our direction to the 
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agency to make a cost comparison was, in effect, a direction to 
transfer the employee on a permanent basis. We do not agree with 
Customs that this case directs agencies to make a cost comparison 
at the time of an original assignment. 

In 36 Comp. Gen. 757 (1957), where we held that 18-month tem- 
porary duty assignments to the Antarctica were improper, we 
noted the agency’s argument for temporary duty status as follows: 


* * * Also, there were noted as factors in the determination to administer the op- 
eration on a temporary duty basis the fact that the costs of transportation of de- 
pendents, dislocation allowances, and shipments of household effects that would be 
payable were the operation conducted on a permanent change of station basis would 
probably offset the per di@mallowances payable on the temporary duty basis. You 
indicate that the temporary duty basis would offer more satisfaction to the members 
involved in the mission in that the necessity for disrupting their families, with the 
attending inconveniences, broken school years, and expenses would be removed. 36 
Comp. Gen. at 757. 

Although we noted these arguments, they did not affect our deci- 
sion that the assignments were not in fact temporary assignments 
for which the payment of per diem was authorized. 

Because the duration of the assignment made under Customs’ ro- 
tational staffing policy and the nature of the duties assigned are so 
far removed from what is ordinarily contemplated as temporary 
duty, we must conclude that Mr. Dispenzirie’s assignment to Chica- 
go is not a temporary duty assignment for which the payment of 
per diem or actual expenses is authorized. 


[B-211477] 


Appropriations—Availability—Expenses Incident to Specific 
Purposes—Necessary Expenses 


General Accounting Office will not dispute Army’s administrative determination 
concerning procurement of calendars for use by the Chaplain’s Office and Army 
Community Services to disseminate pertinent information about services available 
to military personnel and their families. 


Matter of: Department of the Army—Purchase of Commercial 
Calendars, July 14, 1983: 


The Office of the Comptroller of the Department of the Army 
has forwarded to us for our decision questions raised by the Fi- 
nance and Accounting Officer at the Seneca Army Depot, Romulus, 
New York, who wishes to know whether appropriated funds may 
be used by the Chaplain’s Office and Army Community Services 
(ACS) to pay for commercially available wall calendars purchased 
solely for publicity purposes. The two offices concerned contend 
that appropriated funds should be available for payment because 
these expenditures were reasonably necessary for the authorized 
programs involved. An authorized contracting officer effected the 
procurement. This determination is not in conflict with any princi- 
ples of appropriation law in either statutes, regulations, or our pre- 
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vious decisions. We therefore see no reason to question the Army’s 
administrative determination of necessity. 

The Chaplain’s Office and ACS each ordered 500 wall calendars 
imprinted with program information from commercial establish- 
ments. Initially these calendars were paid for out of funds from the 
Operation and Maintenance, Army (OMA) appropriation. Later, 
due to the Finance and Accounting Officer’s concerns, the Chap- 
lain’s Office and ACS were requested to reimburse the appropri- 
ated funds accounts for the purchases from non-appropriated funds 
available to them. The Chaplain’s Office has made the reimburse- 
ment as requested; Community Services has not. Both offices assert 
that the calendars are proper expenses payable from appropriated 
funds. 

The Finance and Accounting Officer first questions whether the 
commercial purchase of calendars is allowable under Army print- 
ing regulations. According to the record, the calendars were carried 
in stock by the commercial supplier and therefore were purchased 
as supply items, defined in Army Regulation (AR) 310-1, app. A. 
para. Y, (December 1, 1976). As we read the Army’s regulations, 
the information imprinted on the calendars is not printing within 
the definition of printing contained in AR 310-1, para. 2-14(c). This 
regulation preludes duplicating less than 5,000 single page docu- 
ments from the definition of printing. Accordingly, this purchase 
did not have to meet the Army’s printing regulations. 

The Finance and Accounting Officer next cites AR 310-1, para. 
2-19 which states that standard Government wall and desk calen- 
dars are the only calendars authorized at Government expense. 
This regulation appears to implement Government Printing and 
Binding Regulations 22-1 (April 1977) which requires agencies to 
order calendars from the General Services Administration (GSA). 

Standard Government calendars carried as GSA stock items do 
not have an overleaf suitable for imprinting the information de- 
sired by the Chaplain’s Office and ACS. However, 41 C.F.R. §101- 
26.100-2 (1982) states: “When items * * * provided by GSA stock or 
Federal Supply Schedule will not serve the required functional 
end-use purpose, requests to waive the requirement for use of GSA 
sources shall be submitted to GSA for consideration.” The same 
regulation in paragraph (b) further provides that “[a]gencies shall 
not initiate action to procure similar items from non-GSA sources 
until a request for a waiver has been requested from and approved 
by GSA.” [Italic supplied.] 

We were informally advised by GSA’s Office of Commodity Man- 
agement that agencies have not been required to request waivers 
unless there is a legitimate doubt about the availability of similar 
items from GSA. In this case, the calendars were purchased by the 
Chaplain’s Office and ACS solely to disseminate program informa- 
tion to military personnel and their families. There were no items 
available from GSA stock or the Federal Supply Schedule which 
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could be readily used for this purpose and therefore a waiver re- 
quest was not required. 

The final objection raised by the Finance and Accounting Officer 
is that the calendars are not “a reasonable and necessary expense 
for program publicity.” He points out that the publicizing of the 
services offered by both offices could be accomplished through ex- 
isting media, e.g., post newspapers or newsletters, bulletins, or by 
posting signs on bulletin boards and other “conspicuous places.” Al- 
though we agree that the two programs could accomplish their pur- 
poses through these means, they are not necessarily the only way 
to do so. 

While the purchase of calendars for promotional purposes is not 
specifically authorized, appropriated funds may be used for expend- 
itures not specifically authorized where they are reasonably neces- 
sary or incident to the execution of the program or activity charged 
and for which there is an available appropriation. 50 Comp. Gen. 
534, 536 (1971). The Chaplain’s Office purchased 500 calendars 
which were imprinted with the following information: 

Protestant worship—Sunday 1100 Hours. 


Catholic masses—Saturday 1730 Hours, Sunday 1230 Hours. 


Chaplain James E. Russell, Jr., Depot Chaplain, 869-0304. Father Thomas Flor- 
ack, Priest 869-3111. 
Seneca Army Depot Chapel. 


Chaplains have a duty to hold religious services for the commands 
to which they are assigned. 10 U.S.C. § 3547 (1976). They are also 
responsible for coordinating religious services held for different 
faiths represented among military personnel. AR 165-20(e) (October 
15, 1979). Publicizing the schedule of services is an appropriate ex- 
tension of this duty. 

Army regulations further require Chaplains to develop programs 
providing pastoral care, which involves “calling on families in their 
homes,” AR 165-20, para. 2-l(c\(1), and giving “spiritual support 
and help to the sick and their families by visitations, counseling, 
religious ministrations, and other aid.” AR 165-20 para. 2-1(c)(4). 
In order for chaplains to effectively carry out these duties, they 
may find it necessary to place their names and telephone numbers 
before those who may need their services. Wall calendars are a tra- 
dititonal publicity medium. They are readily visible in emergency 
situations, not easily lost, available to all family members at home, 
and used throughout the year. 

There is a similar rationale put forward by the ACS for its pur- 
chase of 500 calendars. Although the record does not give specific 
details, we understand that these calendars were imprinted with 
the name of the ACS office, its building location and telephone ex- 
tension. 

The ASC program, as described in AR 608-1 (October 1, 1978) is a 
social services program for service members and their families. Ex- 
amples of essential services which are to be provided by ACS cen- 
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ters include information and referral services, followup services, fi- 
nancial planning and assistance, the Army Child Advocacy Pro- 
gram (ACAP), and child support services. AR608-1, para. 2-2. Op- 
tional services may be developed at the local level to supplement 
the essential services, including the establishment of a 24 hour hot- 
line telephone answering service established to provide emergency 
information and assistance. AR 608-1, ch. 3, sec. III. 

ACS, too, feels it has a duty to publicize its programs, in order to 
be effective in serving the community. This duty is recognized in 
AR 608-1, para. 1-8. ‘ 

As stated therein, the primary goal of ACS publicity is to make 
personnel and their families aware of the types of services offered 
and the location of the ACS Center. While the regulation cited 
above suggests a variety of publications and notices to accomplish 
this goal, its provisions do not appear to exclude other means of 
publicity, if found to be effective. 

We considered a similar issue in a case involving the Labor De- 
partment’s effort to publicize the services of the United States Em- 
ployment Service to both prospective employers and unemployed 
veterans. The Department discharged a flock of balloons from a 
float in a parade. Attached to the balloons were mimeographed 
messages asking employers to list their available jobs and advising 
veterans to take advantage of this service. This Office held that be- 
cause of the statutory duty imposed on the Department to publish 
information about its employment service activities and the fact 
that the balloons were purchased as a medium of disseminating 
pertinent information about the functions of the United States Em- 
ployment Service, appropriated funds were available to pay for the 
cost. B-62501, January 7, 1947. 

The commercial calendars purchased by the Chaplain’s Office 
and ACS were also intended to disseminate pertinent information 
about services available to military personnel and their families. 
While other less expensive methods of conveying the information 
appear to have been contemplated by the applicable regulations, in 
the absence of any prohibition in a statute, regulation, or our own 
decision, we will not question the Army’s administrative determi- 
nation that the expense of the calendars was reasonably necessary 
to carry out the purposes of their respective programs. Therefore, 
payment for the calendars out of appropriated funds is permissible. 


[B-208422] 


General Services Administration—Procurement—Telephone 
Equipment and Related Services—Public Utility Services 


Contract between General Services Administration (GSA) and a non-tariffed suppli- 
er for procurement of telephone equipment and related installation and mainte- 
nance services is one for “public utility services” within the scope of 40 U.S.C. 
481(aX3) (authorizing GSA to make contracts for public utility services for periods 
up to 10 years), since it is the nature of the services provided and not the nature of 
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the provider of the services that is determinative for the purpose of the law. Sale of 
telephone equipment is a utility type service. Installment purchase contracts as well 
as leases or leases with options to purchase are within the scope of 40 U.S.C. 
481(aX3). 


General Services Administration—Procurement—Telephone 
Equipment and Related Services—Installment Purchase 
Contract—Financial Reporting—Capitalization 


For the purpose of financial reporting GSA should capitalize equipment and instal- 
lation portion of procurement characterized as a lease with an option to purchase 
(which in this case should be treated as an installment purchase contract), since it is 
clear that GSA intends to exercise option to take title to equipment at cost of $1 at 
expiration of 5-year contract term. Also, should GSA cancel contract, title to equip- 
ment would immediately vest in GSA and payment would be handled as provided 
for in the contract. See 2 GAO 12.5(d). 


General Services Administration—Procurement—Telvphone 
Equipment and Related Services—Installment Purchase 
Contract—Obligation of Funds—Annual Costs Only 


GSA under authority of 40 U.S.C. 481(a\(3) may obligate only the amount necessary 
to cover its annual costs under lease with an option to purchase contract (which in 
this case should be treated as an installment purchase contract) against the capital 
investment apportionment of the Federal Telecommunications Fund. 


Matter of: GSA Procurement of Equipment Under 40 U.S.C. 
481(a)(3), July 21, 1983: 


This decision is in response to a request from Leroy P. Boucher, 
Director of Finance, Office of Plans, Programs and Financial Man- 
agement, General Services Administration (GSA), requesting a de- 
cision under 31 U.S.C. § 3529 as to the propriety of, and the fund- 
ing treatment to be accorded to, a contract awarded to Centel Com- 
munications (Centel) to provide telephone equipment and related 
services to Federal offices located in the Denver, Colorado area. As 
we will explain in more detail below, GSA, in reliance upon author- 
ity contained in 40 U.S.C. § 481(a\(3), has entered into a long term 
lease-purchase contract (which is in reality an installment pur- 
chase contract) for equipment and related services from Cental and 
is financing its contract obligations by using the Federal Telecom- 
munications Fund (Fund) established by 40 U.S.C. § 757. GSA plans 
to obligate the Fund for its costs under the contract annually, 
rather than obligating the total estimated costs under the contract 
at once. 

Specifically, we have been asked: 

1. Whether the procurement of equipment and related services 
should properly be considered one for utility services within 40 
U.S.C. § 481(a\(3); 

2. Whether the lease-purchase agreement should be capitalized 
as an installment purchase for the equipment and installation por- 
tion; 
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3. Whether GSA should be required to obligate the total cost of 
equipment and installation at the time of capitalization or annual- 
ly as the services are provided and paid for; and, 

4. Whether the obligations incurred should be reported against 
the Fund’s “normal operations” or its “capital investment” appor- 
tionment? 


For the reason stated below, we find that the contract may be con- 
sidered one for public utility services within 40 U.S.C. § 481(a\(3); 
the contract should be capitalized for financial reporting purposes 
as an installment purchase; the costs should be obligated against 
the Fund annually; and, the obligations should be reported against 
the Fund’s capital investment apportionment. 


Background 


Solicitation No. CDPW-79-00031-7-W7 was issued on February 
5, 1980, to acquire a fully automatic telephone switching system 
and associated installation and maintenance services to satisfy the 
incidental day-to-day telephone communication requirements of 
Federal agencies in the Denver, Colorado area. 

Paragraph T-402 of the solicitation specified that the Govern- 
ment intended to award a contract for the initial term of 60 
months plus installation lead time from date of award, and that a 
contract life of 120 months was contemplated through the exercise 
of successive renewal options after the initial term, said options not 
to exceed 12 months each until the 120 month contract life was 
completed. In no event would the total contract term exceed 10 
years (120 months) from the date of award (T-404). 

The solicitation is a model request for proposals (RFP) developed 
by GSA for use in its competitive telecommunications program. 
The Denver requirement is expected to be satisfied by a proposed 
system containing 6,000 main stations, with a forecasted growth to 
13,000 main stations during the contract life. 

Three proposals were received. One of the offers was from the 
local franchised telephone company, the other two were from non- 
tariffed suppliers (interconnects). Interconnects provide service 
through attachment of their or other companies’ equipment to tar- 
iffed telephone networks. Centel, an interconnect, submitted the 
lowest overall cost proposal, a lease offer that included an option to 
purchase the equipment at the end of 5 years of system operation 
for $1. Contract GS-00C-70057 was awarded to Centel on May 14, 
1982, for an estimated 5-year cost of $120,303,798. 

While it is clear that the Fund is available to purchase, install, 
and maintain the equipment in question,’ the Fund has insufficient 

+40 U.S.C. § 757 provides that: 

“There is authorized to be established on the books of the Treasury, a Federal telecommunications fund, 
which shall be —— without fiscal year limitation for expenses, including personal services, other costs, and 
the procurement by lease or poo of equipment and operating facilities oe es devices) 


necessary for the operation of a Federal telecommunications ao. to provide local and long distance voice, 
teletype, data, facsimile, and other communication services. There are authorized to be appropriated to said 
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resources to permit GSA to obligate the estimated total cost of the 
first 5-year term under the agreement. Consequently, unless au- 
thority may be found elsewhere for GSA to contract in advance of, 
or in excess of, appropriations, the agreement would be in violation 
of the provisions of the Antideficiency Act, 31 U.S.C. § 1341, and 41 
U.S.C. § 11.2 See for example our decision in the matter of the Gen- 
eral Services Administration's General Supply Fund, 60 Comp. Gen. 
520 (1981). This would be true whether we characterized the agree- 
ment as an installment purchase contract or a lease-purchase 
agreement for purposes of financial reporting. GSA’s General 
Counsel contends that the necessary “contract authority,” i.e. au- 
thority to commit the Government in advance or in excess of ap- 
propriations, may be found in 40 U.S.C. § 481(a)(3). 


Applicability of 40 U.S.C. § 481 


Section 201(a\3) of the Federal Property and Administrative 
Services Act of 1949, as amended, 40 U.S.C. § 481(a\(3) provides 
that: 


(a) The Administrator shall, in respect of executive agencies, and to the extent 
that he determines that so doing is advantageous to the Government in terms of 
economy, efficiency, or service, and with due regard to the program activities of the 
agencies concerned— 


* * * * * * * 


(3) procure and supply personal property and nonpersonal services for the use of 
executive agencies in the proper discharge of their responsibilities, and perform 
functions related to procurement and supply such as those mentioned above in sub- 
paragraph (1) of this subsection: Provided, That contracts for public utility services 
may be made for periods not exceeding ten years; * * * [Italic supplied.] 


The purpose of the proviso authorizing contracts for public util- 
ity services to be made for up to 10 years is to permit GSA to take 
advantage of discounts offered under long term contracts.* If this 
provision is applicable, GSA need not have available to it budget 
authority to obligate the total estimated cost of the Centel contract, 
but only sufficient budget authority to obligate its annual costs 
under the agreement. 


fund such sums as may be required which, together with the value, as determined by the Administrator, of 
supplies and equipment from time to time transferred to the Administrator under authority of section 486(f) of 
this title, less any liabilities assumed, shall constitute the capital of the fund * * *.” 

Thus we are not faced with the issue of funding source, as was the case in 35 Comp. Gen. 220 (1955). 

231 U.S.C. § 1341 provides: 

“(aX1) An officer or employee of the United States Government or of the District of Columbia government 
may not— 

(A) Make or authorize an expenditure or obligation exceeding an amount available in an appropriation or 
fund for the expenditure or obligation; or 

(B) Involve either government in a contract or obligation for the payment of money before an appropriation is 

unless authorized by law.” (Italic supplied.] 

41 U.S.C. § 11 provides: 

“(a) No contract or purchase on behalf of the United States shall be made, unless the same is authorized by 
law or is under an appropriation adequate to its fulfillment, except in the Departments of the Army, Navy, and 
Air Force, for clothing, subsistence, forage, fuel, quarters, transportation, or medical and hospital supplies, 
which however, shall not exceed the necessities of the current year. * * *.” [Italic supplied.} 

* See our decision in the matter of the Navy Industrial Fund: Obligations in connection with long-term vessel 
charter, 62 Comp. Gen. 143 (1983), and 48 Comp. Gen. 497 (1969). 

* See Report of the Conference Committee on H.R. 4754, Rep. No. 935, 81st Cong., Ist Sess., 34 (1949) and the 
Report of the Senate Committee on Expenditures in the Executive Departments.on S. 2020, Rep. No. 475, 81st 
Cong., Ist Sess., 14 (1949). 

s 35 Comp. Gen. 220 (1955) and 44 Comp. Gen. 683, 687-688 (1965). Thus there is no “full funding” require- 
ment for long term utility contracts but instead these may be funded a Compare our decision in 
the matter of Newport News Shipbuilding and Dry Dock Company, 55 Comp. Gen. 812, 822-823 (1976). 
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The contract with Centel envisions the procurement of telephone 
equipment as well as services. In fact, as we will discuss in more 
detail below, it is an installment purchase contract. Thus the ques- 
tion to be resolved is whether this installment purchase contract 
may properly be considered ‘a contract for “public utility services” 
within 40 U.S.C. § 481(a\(3).® 

GSA in support of its contention that procurement of telephone 
= and related services are public utility services argues 
that: 


When the Property Act was passed, telephone services were only available from 
regulated telephone companies. Services were furnished under approved tariff 
prices, terms and conditions. Unlike other utilities such as gas, water and electric, 
where the commodity provided is consumed, telephone services included the provi- 
sion of various terminal (phone sets) and ancillary (switchboards) equipment. Al- 
though one needed an electrical appliance to consume electricity and the appliance 
is somewhat analogous to the phone, the electrical appliance was not provided by 
the utility aaeee? the phone instrument was. The diet phone was subject to regula- 
tion while gas, electric and water dasa Cel pment was not. If one wanted tele- 
— service one could only get it thro equipment supplied by the telephone 


~"h In 1988, the Federal Communications Commission (FCC) decided that equipment 
available from nonregulated suppliers could be attached to or Seiseabanan with 
equipment and systems furnished by regulated carriers. (Carterfone, 13 FCC 2d 480, 
June 27, 1968, 1 IR 1019). This decision opened a new market for potential suppli- 
ers of telecommunications equipment. In 1974, GAO issued a far reaching decision 
which held that GSA was required to obtain ‘competition to the maximum extent 
practicable in the procurement of public utility services. RCA Alaska Communica- 
tions, Inc., * * * [B-178442, June 20, 1974]. 

In response to the RCA decision GSA established a competitive procurement pro- 
gram for telecommunications services. A model RFP was develo containing eval- 
uation criteria designed to place the regulated carriers and nonregulated suppliers 
on equal footing. The first contract awarded under this program was to an intercon- 
nect for the a purchase of a 500 main station system for the Veterans Ad- 
ministration in Albuquerque, New Mexico. Approximately 60 contracts have been 
awarded under our competitive procurement program. Sixty percent of these con- 
tracts are with interconnect companies; 50 Percent of that number were for pur- 
chase or lease with an option to purchase. * * * In the Denver procurement GSA 
estimates it will save the Government 9.3 million dollars over the contract life by 
awarding to Centel. 

Traditionally, the tariffed companies did not offer equipment for purchase. This 
was a matter of policy rather than regulation. When a utility company seeks an 
increase in revenue before a regulatory commission, the granting of such increase is 
a function of the company’s rate base (investment in capital assets) and the current 
cost of money. Regulated telephone companies have chosen to increase their poten- 
tial for maximizing revenues by keeping telephone equipment in the rate base. 
Under the regulated telephone company’s policy, GSA does, in fact, pay for the full 
capitalization costs of the equipment but does not acquire title. In contrast to the 
regulated carriers, interconnects have offered equipment for either lease or pur- 
chase. For cash flow reasons, interconnects do not want to tie up their capital. In 
most cases the interconnects depend heavily on bank financing. 

It has been the position of GSA that the contracts which we enter into for tele- 
phone services are public utility services contracts regardless of whether the suc- 
cessful offeror was a tariffed carrier or an interconnect company. GSA has viewed 
the equipment involved in telecommunications procurements as incidental to the 
service. Historically, this was a reasonable determination since: (1) a single RFP cul- 
minating in the same term of contract was n to evaluate the available com- 
petition; (2) the ten-year contracting authority has always been available to use with 
the predominant cthee: (the tariffed carriers) due to the expected economic advan- 


® While this question concerning whether purchases of equipment are within the scope of the law has been 
before this Office on two other occasions, this is the first time that we will have the opportunity to decide it. it. See 
our decisions in the matter of the General Telephone Company of California, 57 Comp. Gen. 89, 96-97 (1977) and 
B-159559, July 29, 1966. 
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tage to the government; (3) that which was being offered by all offerors and ulti- 
mately contracted for to meet this requirement was the same; (4) the economic ad- 
vantage to the government in using the ten-year authority was of the same kind for 
the same reasons, regardless of who was the successful offeror; and (5) the contract 
was fundamentally for the delivery of a public utility services. 


. * . * ; - * * 


GSA has historically regarded the equipment provided with telephone services as 
an incidental but necessary element of the services. Thus, we have always consid- 
ered the acquisition of equipment as falling within the meaning of contracts for 
public utility services. * * * 

We believe our interpretation reasonable since in the provision of telephone serv- 
ices, there is a substantial initial capital investment in equipment. A multiyear 
commitment by the Government facilitates long term amortization of capital costs 
which in turn reduces risks and results in lower prices to the Government. Such 
investment in equipment is characteristic of the telecommunications industry, re- 
gardless of whether the supplier is a regulated company or interconnect. 

The service is delivered through the use of the equipment. Whether the service is 
provided by utility-owned equipment or Government-owned equipment does not 
change the nature of the service. 


The 1949 Act is silent as to what is meant by the term “public 
utility service” and the meager legislative history on the provision 
does not shed any additional light on the scope of the statutory 
term itself. However, in describing what constitutes a public util- 
ity, one court has stated: 


* * * The trend of modern decisions is to describe rather than define a public 
utility as being a business or service which is engaged in regularly supplying the 
public with some commodity or service which is of public consequence and need, 
such as electricity, gas, water, transportation or telephone or telegraph service. 
* * * Gulf State Utilities Co. v. State, 46 S.W. 2d 1021 (Tex. Civ. App., 1932). 


Further, while public utilities are generally described as providing 
services, we think that the concept of utility services can include 


the sale of a product or equipment as well as providing services in 
the literal sense.7 


This Office has generally adopted a pragmatic and flexible ap- 
proach in interpreting the authority conferred by 40 U.S.C. 
§ 481(aX(3). In the matter of Evan Jones Coal Co., 45 Comp. Gen. 59 
(1965), a protester contested the use of the 10-year authority dele- 
gated by GSA to the Department of Defense on the grounds that 
the authority was available to contract only with “regulated mo- 
nopolistic public utility businesses.”’ We held that: 


The status of the Pipeline Company as a public utility under Title 42 of the 
Alaska Statutes is, in our opinion, doubtful. We are of this view because the compa- 
ny is not subject to regulatory control and because it has not served the public gen- 
erally with natural gas. But the Congress has authorized long-term contracting in 
the case of services having public utility aspects. In doing so the Congress did not 
require that these public utility services be procured only from those firms which 
clearly come within the strict legal definition of a public utility. Perhaps in recogni- 
tion of the legal imponderables involved in the application and enforcement of State 
laws regulating public utilities, and in view of the diversity of opinions between var- 
ious jurisdictions respecting the legal character of public utilities, the Congress in 
its judgment determined to categorize the service rather than the contractor. Since 
gas is by definition a utility, and since the contract provides for the furnishing of 


7™See K.S.B. Technical Sales Corp. v. North Jersey District Water Supply Commission of the State of New 
Jersey, 376 A. 2d 960 (N.J. Super. Ct., 1977); Helvey v. Wabash County REMC, 278 N.E. 2d 608 (Ind. Ct. App., Ist 
Dist., 1972) and cases collected at 48 ALR 3d 1060. 
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public utility gas services, we would not feel required to question the statutory au- 
thority for the contract. [Italic supplied.] 45 Comp. Gen. at 64. 


Thus it is the nature of the product or service provided and not 
the nature of the provider of the product or services that governs 
the application of 40 U.S.C. § 481(aX(3). Furthermore, the concept of 
what product or service constitutes a public utility service is not 
static ® for the purpose of statutory construction, but instead is 
flexible and adaptive, permitting statutes to be construed in light 
of the changes in technologies and methodologies for providing the 
product or service.® Finally, it is also clear that while a particular 
activity may be a public utility service for the purpose of one law, 
the same activity may not be a public utility service for the pur- 
pose of another law.’° 

On the basis of these fundamental premises, we think that the 
sale of telephone equipment or facilities with related services is a 
public utility type service just as much as leasing the equipment to 
the Government at a rental designed to recover the cost of the con- 
tractor’s investment in facilities and equipment over the life of the 
rental agreement would be.!! The only difference between the two 
is that in the former case the Government acquires title to the 
system while in the latter, title remains with the utility. Thus the 
nature of the service is virtually identical, and in any case, the dif- 
ference is not so fundamental as to warrant its exclusion from the 
scope of transactions to which the authority of 40 U.S.C. § 481(a\(3) 
applies. Consequently, we have no objection to the Centel agree- 
ment as being in excess of GSA’s authority under the statute. 


Capitalization 


Concerning the second question as to whether the Centel con- 
tract should be capitalized as an installment purchase contract for 
financial reporting purposes, we note that 2 GAO 12.5(d) dealing 
with accounting for assets provides in part: 

Property acquired under installment contracts 

The property should be capitalized at the time of receipt or acceptance by the 
Government rather than periodically as payments are made or when title passes to 
the Government. The amount capitalized should include the purchase price plus re- 
lated costs. for example, costs incurred for site preparation, installation, and similar 
costs related to making the equipment — for use, incurred separately from the 


installment purchase contract or separate identified for payment in the contract, 
should be capitalized when incurred. (See ic section 13.5.) 


Property acquired under lease purchase contracts 


Property acquired under lease purchase contracts should be capitalized at the 
time the option to purchase is exercised. The amount capitalized will normally be 


® This is a reasonable interpretation of the statute since its purpose is to effect economy and improve services. 
pA broadly construing the authority conferred, it — the —— number of suppliers, thereby increasing 
tion which oa result in reduced costs or increased se! or both. 
oe lio Common Carriers of New York, ee v. New York F Public Service Commission, 360 N.Y.S. 2d 552, 
555-557 et Ct. _ County, 1974). 
10 Com; ter Fas S10 — Subscribers Association v. Public Service Commission of the District of Colum- 
510 we C. Cir., 1967) . 2d 


i bd with District of Columbia v. Cheasapeake & Potomac Telephone Co., 179 F 


3 That ‘the Government could pay such rental rates is equally clear. See our decision B-159559, June 19, 1967, 
and decisions cited therein. 
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the purchase price stipulated in the contract less any cumulative allowances. Prop- 
erty acquired under lease purchase contracts which are in fact installment contracts 
(the decision to purchase having already been made) will be treated for capitaliza- 
tion purposes as installment purchases. (See also section 13.5.) !2 


We note that GSA’s General Counsel has indicated that the 
Centel contract is considered an installment purchase contract and 
will be capitalized as such for financial reporting purposes notwith- 
standing its characterization as being a lease with an option to pur- 
chase. Early termination of the contract vests title of the 
property in the Government while the acquisition cost after the 
full 5-year term is $1. Thus it is a virtual certainty that GSA will 
exercise its right to buy the equipment at the expiration of the con- 
tract term or acquire title to the equipment prior thereto. Thus 
treatment of the contract as an installment purchase contract for 
financial reporting purposes is proper. 


Obligating Costs 


As we have indicated above, GSA need not obligate the total esti- 
mated cost of the contract against the Fund, but only amounts nec- 
essary to cover its annual costs under the contract. Furthermore, 
they should be obligated against the Fund’s “Capital Investment” 
category B apportionment, as GSA’s General Counsel has indicat- 
ed. Installment of the phone system in the Denver Federal Center 
and specific off premises locations will improve the long term use- 
fulness and productivity for the facilities serviced. See 2 GAO 12.5 
(d) & (e).1* 


12 2 GAO 13.5 dealing with accounting for liabilities under installment or lease-purchase contracts provides: 

“The purchase price included in installment or lease-purchase contracts, which are in substance installment 
— shall be recorded as a liability when the property is received or accepted from the contractor. For 
ree" urchase contracts, the purchase price shall be recorded as a liability when the option to purchase is exer- 
cised. 

13 We note that GSA’s General Counsel has pointed out that the model RFP contains a number of service 
requirements which reinforce the application of our 10-year authority to these acquisitions. These service re- 
quirements call for the furnishing, engineering, installation, and maintenance of a complete operational in-serv- 
ice automatic telephone switching system. This includes switching equipment, instruments, intrasystem cabling 
and tie-lines, and interconnection with the local telephone system, the Federal Telecommunications System 
(FTS) network and commercial long-distance lines. After initial installation the contractor, whether the tariffed 
carrier or an interconnect, continues to be responsible for a long list of follow-on services, including: 

(1) Main station installation, removal, or relocation. 

(2) Extension station installation, removal or relocation. 

(3) Telephone instrument (multiline, single line) installation, removal or relocation. 

(4) Installation, removal or Pages. of lights and other multiline instrument features. 

(5) Installation of Central Office trunk terminals, tieline terminals, access lines, and all other related system 
switching equipment. 

(6) Augmentation of switching equipment and console components as necessary for system expansion to meet 
growth requirements and/or to maintain the specified grade of service. 

(7) Preventive routine and remedial maintenance. 

(8) Traffic and usage studies. 

(9) Maintenance of line record cards, house cable records, feature assignment records, system test records, 
trouble report records, measurement and performance data. 

(10). Engineering and consulting services in support of the system when formally requested by the Govern- 
ment. 

(11) Follow-on services for installation and removal of features and restrictions. 

However, while services are clearly a part of the procurement, the contract is admittedly primarily one for 
the procurement of the equipment. 

14 While the distinction between capitalized expenditures and current expenses is not always clear, here the 
procurement, of the telephone equipment qualifies as a betterment rather than merely repair and maintenance. 
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[B-209485] 


General Accounting Office—Jurisdiction—Contracts— 
Disputes—Between Private Parties 


Protest that a competitor allegedly used the protester’s proprietary data in its pro- 
posal presents a dispute between private les that is not for consideration under 
General Accounting Office’s (GAO) Bid test Procedures where the contracting 
agency did not participate in the alleged disclosure of the data. 


Criminal Law Violations—Not for GAO Consideration 


wen that a competitor’s proposal contains false representations in violation of 
18 U.S.C. 1001, a criminal statute, raises a matter outside GAO’s bid protest func- 
tion. Nevertheless, if a protester establishes that an offeror made misrepresenta- 
tions in its offer that materially affected the evaluation, corrective action would be 
appropriate. 


Contracts—Negotiation—Offers or Proposals—Best and 
Final—Technical Changes, etc. Not Precluded 


Request for best and final offers stating that no technical revisions are desired 
cannot reasonably be interpreted as precluding technical revisions that might make 
a proposal more competitive. Absent express contrary instructions, offerors should 
es that changes to their technical proposals are permitted in best and final 
offers. 


Contracts—Negotiation—Requests for Proposals—Evaluation 
Criteria—Subcriteria—Encompassed Within Major Criteria 


Agency’s evaluation of technical pro for the offeror’s “Approach/Understand- 
ing of Tasks” was reasonable even though the subfactor was not expressly listed in 
the solicitation. While an agency must identify every major evaluation factor, it 
need not specify the various aspects of the major criteria, provided the aspects are 
reasonably related to, or are encompassed by, the stated criteria, which the record 
clearly shows is the case here. 


Contracts—Negotiation—Awards—Price Determinative Factor 


Where request for proposals lists the relative weights of the major evaluation crite- 
ria, but not the precise weights, there is no requirement that award be made to the 
offeror whose proposal receives the highest numerical ranking, or that selection offi- 
cials adhere to the precise weights recommended to them by their advisers. Where 
selection officials, after evaluating proposals on a basis clearly consistent with the 
solicitation’s scheme, reasonably regard proposals as wnsitelte equal technically, 
cost or price may be the determinative selection factor, absent justification for an 
award to a more costly offeror. 


Contracts—Negotiation—Offers or Proposals—Evaluation— 
Competitive Range Exclusion—Reasonableness 


GAO will not question an agency’s technical evaluation or determination whether a 
proposal is in the competitive range unless shown to lack a reasonable basis or to 
violate procurement statutes and regulations. The protester’s mere di ment 
with the agency’s judgment does not meet its burden of showing the agency's techni- 
cal evaluation and competitive range determination were unreasonable. 


Contracts—Negotiation—Offers or Proposals—Evaluation— 
Cost Realism Analysis—Adequacy 


Contracting agency’s analysis of pro s for cost realism involves the exercise of 
informed judgment, and GAO therefore will not disturb a cost realism determina- 
tion unless it is shown to lack a reasonable basis. Where the contracting agency in- 
dependently reviewed the cost realism of offers against a Defense Contract Audit 
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Apes report based in part on the actual costs of prior performance, the analysis 
is not legally objectionable where no specific errors are alleged. 


Matter of: SETAC, Inc., July 25, 1983: 


SETAC, Inc. protests the Navy’s award of a cost-plus-fixed-fee 
contract to Frontier Engineering, Inc. to provide technical engi- 
neering support services for 1 basic year and 2 separate option 
years at the Tactical Aircrew Combat Training Systems, Fleet 
Analysis Center (FLTAC), Corona, California. The contract was 
awarded under request for proposals (RFP) No. N00123-82-R-0827, 
which was set aside for small business concerns. Only two such 
firms—SETAC, the incumbent contractor, and Frontier Engineer- 
ing—submitted offers. In response to discussions, SETAC offered a 
total cost of $3,555,599, and Frontier a cost of $2,784,250. Although 
the solicitation listed technical factors above cost in order of impor- 
tance and SETAC received a technical score of 555 out of a possible 
700 as opposed to Frontier Engineering’s score of 529, the Navy de- 
termined the cost advantage of Frontier Engineering’s proposal 
outweighed the technical advantage of SETAC’s proposal. SETAC 
basically contends that the Navy’s determination was unreason- 
able, and particularly complains that the Navy failed to downgrade 
Frontier Engineering’s technical proposal for misstatements of the 
firm’s qualifications and experience. SETAC also raises other pro- 
test grounds, including a complaint that FLTAC discouraged 
SETAC from changing its technical proposal during negotiations. 

We dismiss the protest in part and deny it in part. 


I. BACKGROUND 


A. The Solicitation. 

The solicitation’s scope of work included a list of broad tasks, and 
provided precise minimum qualifications and level-of-effort esti- 
mates for certain labor categories—program manager, senior 
project engineer, project engineer, senior engineer, electronics engi- 
neer, data technician, and more. The offeror’s proposed labor rates 
times the estimated manhours for each category, plus the offeror’s 
proposed fee, basically provided the basis for a cost evaluation. In 
addition, offerors were to submit separate technical and cost pro- 
posals for a separate evaluation of technical acceptability and to 
permit a cost realism analysis. 

For award purposes, the solicitation listed three evaluation crite- 
ria in descending order of importance—Personnel, Management, 
and Cost. The first two criteria composed the major technical crite- 
ria. The Personnel criterion required résumés demonstrating the 
qualifications and experience of the personnel proposed to perform 
the work. The Management criterion required a description of 
management personnel’s capabilities in the management of techni- 
cal programs similar to those required by the solicitation. This cri- 
terion also stated that the offeror must submit a brief management 
plan indicating the controls that would be exercised to effectuate 
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timely performance and cost effectiveness under the contract, and 
including the proposed lines of responsibility, authority and com- 
munication within the proposed organization and in relation to the 
present organization. 

Under the Cost criterion, the solicitation advised offerors that al- 
though cost was the least important factor, it nonetheless was im- 
portant, and that “the degree of its importance will increase with 
the degree of equality of the proposals in relation to the other fac- 
tors on which selection is to be based.” The Cost factor involved an 
evaluation of the total cost to the Government, including an evalu- 
ation of the cost realism of the offeror’s proposed costs. 

B. Evaluation and Discussions. 

The technical evaluators reviewed initial technical proposals 
using the following evaluation matrix: 


Maxi- 
mum 
points 
A. Technical: 
1. Personnel Qualifications 400 
2. Approach/ Understanding of Tasks 120 
3. Company Experience 90 
4, Management Plan 90 


700 
300 


The Navy reports (and the evaluation summaries indicate) that the 
technical factors numbered 2 through 4 were subfactors of the 
Management criterion listed in the solicitation. Thus, the relative 
importance of the major evaluation criteria listed in the solicita- 
tion was Personnel—40 percent, Management—30 percent, and 
Cost—30 percent. 

Initial technical proposals received the following scores: 


Fron- 


Max tier 
Factor points SETAC engi- 


neering 
Personnel Qualifications 316 264 
Approach/understanding of Tasks 89 103 
Company Experience 83 80 
Management Plan 67 82 


529 
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SETAC received a relatively low score under the Management 
Plan subfactor because it proposed three managers for the contract 
work who are also line managers in the SETAC corporate struc- 
ture, raising the possibility of conflicts that might interfere with 
the performance of assigned contract tasks. The evaluators down- 
graded SETAC’s score for Approach/Understanding of Tasks be- 
cause a majority of the evaluators felt that SETAC did not respond 
specifically to all the major task descriptions outlined in the solici- 
tation. 

Notwithstanding that SETAC received a slightly higher technical 
score than did Frontier Engineering, the evaluators recommended 
that cost be the deciding selection factor since both offerors were 
deemed technically acceptable and there was no significant differ- 
ence between the technical merits of the two offerors’ proposals. In 
this regard, the cognizant Navy procurement officials decided that 
the noted deficiencies were minor and not readily correctable 
during discussions. 

Concerning the initial cost proposals, the Defense Contract Audit 
Agency questioned $78,000 of SETAC’s proposed base year costs of 
$1,193,089, and determined Frontier Engineering’s proposed costs 
of $886,505 to be reasonable. The contracting officer conducted ne- 
gotiations with both offerors, in part to resolve the $78,000 question 
about SETAC’s offer. By letter, the contracting officer requested a 
best and final offer from both firms. The letter cautioned the offer- 
ors that proposed costs would be evaluated only for the basic con- 
tract period, although proposals had to demonstrate the reason- 
ableness of option year costs. The letter also stated that, because 
the evaluation of technical proposals resulted in a finding that es- 
sential technical equality existed between offerors and whatever 
deficiencies existed were minor, no further technical information 
or revisions were desired. Offerors were cautioned that any such in- 
formation had little or no potential to affect their technical stand- 
ing. 

In response, SETAC revised its cost proposal in a manner that 
the Navy considered to be realistic, and revised its technical pro- 
posal by replacing two proposed personnel and adjusting the hours 
of its project engineer. The Navy considered these changes to be 
minor, and they therefore had no effect on SETAC’s technical 
score. Frontier Engineering made no technical changes. Thus, the 
offerors’ technical scores were unchanged. 

The Navy then evaluated best and final offers using a “normal- 
ization” method, that is, giving the highest ranked proposal in each 
of the two areas of technical ability and cost the maximum number 
of points available in those areas, and the other offer a fraction of 
the maximum score for each area in the same proportion as the of- 
ferors’ raw scores. See Francis & Jackson, Associates, 57 Comp. 
Gen. 244 (1978), 78-1 CPD 79. Thus, Frontier Engineering scored 
the full 300 points for cost and 667.21 for technical ability, whereas 
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SETAC scored 234.51 for cost and the full 700 for technical ability. 
The overall (technical plus cost) scores were 967.20 for Frontier En- 
gineering, and 934.50 for SETAC. 

The Navy, based in part on the technical evaluators’ recommen- 
dation that cost be the deciding award factor, determined that 
SETAC’s slightly higher technical score (4 percent higher than 
Frontier Engineering) did not justify its approximately $245,000, or 
27 percent higher cost, and therefore made an award to Frontier 
Engineering. 


Il. ANALYSIS 


A. Awardee’s Qualifications and Alleged Use of Protester’s Propri- 
etary Data. 

SETAC’s principal complaint is that Frontier Engineering alleg- 
edly misrepresented its prior experience and used SETAC’s propri- 
etary data in its proposal. According to the protester, Frontier En- 
gineering’s president and two full-time employees had been SETAC 
employees who left SETAC to go into business on their own. The 
protester alleges that these individuals took proprietary data with 
them that they used in preparing Frontier Engineering’s proposal. 
SETAC also complains that the proposal falsely describes Frontier 
Engineering as “a SETAC affiliate,” and that the proposal cites 
prior SETAC contracts to demonstrate the firm’s experience even 
though none of Frontier Engineering’s employees significantly par- 
ticipated in the performance of the contracts. In SETAC’s view 
these allegedly false statements violate 18 U.S.C. § 1001 (1976), a 
criminal statute, and should provide a basis for rejecting Frontier 
Engineering’s offer. 

Frontier Engineering’s allegedly improper use of the protester’s 
proprietary data does not provide a basis for our objecting to an 
otherwise valid award. A competitor’s alleged use of another firm’s 
data presents a dispute between two private parties that is not for 
consideration under our Bid Protest Procedures. Resource Develop- 
ment Institute, Inc., B-196204, October 10, 1979, 79-2 CPD 245. The 
courts, rather than this Office, are the appropriate forum to deter- 
mine the parties’ rights regarding allegedly proprietary data. Tele- 
mechanics, Inc., B-203428, B-203643, B-204354, October 9, 1981, 81- 
2 CPD 294. We dismiss this aspect of the protest. 

Concerning the alleged violation of 18 U.S.C. § 1001, which im- 
poses criminal penalties for knowingly making false statements to 
the Government, such matters are outside the scope of our bid pro- 
test function and should be referred to the Department of Justice. 
See E.C. Campbell, Inc., B-204253, February 2, 1982, 82-1 CPD 76. 

Nevertheless, where it is established that an offeror made inten- 
tional misrepresentations that materially influenced the agency’s 
consideration of its proposal, the proposal should be disqualified, 
see Informatics, Inc., 57 Comp. Gen. 217 (1978), 78-1 CPD 53, or the 
contract canceled where an award has been made. See New Eng- 
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land Telephone and Telegraph Company, 59 Comp. Gen. 746 (1980), 
80-2 CPD 225; 49 id. 406 (1966). Moreover, a contract could be ter- 
minated for the convenience of the Government where misrepre- 
sentations materially influenced the agency’s consideration of the 
contractor’s proposal, but it cannot be established that the misrep- 
resentations were intentional See New England Telephone and 
Telegraph Company, supra. 

In this case, however, the protester has not established that 
Frontier Engineering’s proposal contained misrepresentations. The 
allegations—that Frontier Engineering was not a SETAC affiliate 
and that it misrepresented certain of its proposed employees’ expe- 
rience—are unsupported. The burden is on the protester to present 
evidence affirmatively establishing its case, and unsupported alle- 
gations do not meet that burden. Gas Turbine Corporation, B- 
210411, May 25, 1983, 83-1 CPD 566. 

B. Allegedly Misleading Discussions. 

SETAC states that upon receipt of the request for best and final 
offers it sought clarification from the contracting office. The pro- 
tester alleges that it was told that technical scores were not equal, 
and SETAC’s superior score therefore could justify an award to it 
rather than to an offeror whose proposal was lower priced but was 
not ranked as highly for technical ability. SETAC asserts that this 
reassurance and the statement in the Navy’s letter that no techni- 
cal revisions were desired caused SETAC not to change its mix of 
technical personnel in a manner that would have permitted 
SETAC to reduce its cost. The same Navy contracting activity, al- 
leges the protester, had admonished SETAC in a previous procure- 
ment about changing a technical proposal after discussions in 
which the activity had stated no technical revisions were desired. 

The Navy responds that SETAC was free to make technical 
changes to its proposal, and denies that any contracting official ad- 
vised the protester that its technical superiority provided a basis 
for an award to SETAC. 

We have held that, absent express contrary instructions, offerors 
should know that changes to their technical proposals are permit- 
ted in best and final offers. Systems Group Associates, Inc., B- 
198889, May 6, 1981, 81-1 CPD 349. If the protester means to argue 
that the language of the letter requesting best and final offers 
could be interpreted as prohibiting technical revisions, we believe 
that such an interpretation is unreasonable. The letter did not pro- 
hibit technical revisions, but merely stated that none were desired 
in light of the essential equality of technical proposal and the lack 
of any major deficiencies in the proposals. The plain meaning of 
the advice in the letter that no further technical information or re- 
visions were desired is that the Navy did not require any revisions 
to remedy deficiencies or significant weaknesses in the offeror’s 
technical proposals, not that the agency actually was precluding re- 
visions that offerors thought would enhance their competitive posi- 
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tions. Moreover, the record indicates the protester did not interpret 
the request for best and final offers to prohibit technical revisions, 
since SETAC’s best and final offer included revisions to its techni- 
cal proposal—as stated previously, SETAC replaced two proposed 
personnel and adjusted the hours of its project engineer. We there- 
fore cannot conclude, on the record presented, that SETAC was 
misled by the Navy’s request for best and final offers. 

The only evidence on the protester’s disputed allegation that a 
contracting official informed SETAC that its proposal was suffi- 
ciently technically superior to justify an award to SETAC is the 
conflicting statements of the protester and the contracting agency. 
In such a case, we are constrained to accept the contracting agen- 
cy’s version of the facts, because the protester has failed to meet its 
burden of proof. See Photonics Technology, Inc., B-200482, April 15, 
1981, 81-1 CPD 288. 

SETAC’s allegation that contracting officials had previously ad- 
monished it for including technical revisions in its best and final 
offer, where the request for such offers stated no technical revi- 
sions were desired, is unsupported and, more importantly, has no 
relevance to this protest. The protester has failed to show that the 
circumstances in the prior procurement had any similarity to those 
in this case, and thus has failed again to meet its burden of proof. 

We therefore deny the protest as it relates to allegedly mislead- 
ing discussions. 

C. Evaluation of Technical Ability Versus Cost. 

SETAC argues it should have received the award because of its 
alleged technical superiority notwithstanding its more costly pro- 
posal. The protester complains that the FLTAC technical evalua- 
tors failed to adhere to the evaluation factors and weights original- 
ly recommended by the FLTAC personnel who prepared the requi- 
sition for the engineering support services. The requisition included 
a recommended evaluation plan where the Personnel factor was 
weighted 60 percent, Management 30 percent, and Cost 10 percent. 
SETAC contends that adherence to this scheme would have result- 
ed in a greater discrepancy between SETAC’s higher ranked tech- 
nical proposal and Frontier Engineering’s, which allegedly would 
have justified an award to SETAC despite the greater cost. SETAC 
further complains that the Navy added a new factor to the evalua- 
tion scheme, Approach/Understanding of Tasks, that was not in- 
cluded in the plan accompanying the requisition. 

SETAC’s complaint that the FLTAC technical evaluators failed 
to use the numerical evaluation weights recommended in the requi- 
sition does not present a proper basis to object to an otherwise 
valid award. Selection officials are relatively free to determine the 
manner in which proposals will be evaluated so long as the method 
selected provides a rational basis for a source selection, and the 
actual evaluation comports with the established evaluation criteria 
stated in the solicitation. Boone, Young & Associates, Inc., B- 
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199540.3, November 16, 1982, 82-2 CPD 443. Here, the relative 
weights assigned to the various evaluation factors simply were 
listed in the RFP in descending order of importance (precise 
weights for each factor were not indicated), and the evaluation 
weights assigned obviously were consistent with that scheme. The 
fact that the agency may have considered another evaluation 
scheme at some point provides no legal basis to object to an evalua- 
tion that was consistent with the basis on which offers were invit- 
ed. See Bunker Ramo Corporation, 56 Comp. Gen. 712 (1977), 77-1 
CPD 427. 

As to the decision to accept the lowest cost proposal instead of 
the one that received the most technical evaluation points, point 
scores are merely guides for decision-making by source selection of- 
ficials whose responsibility it is to determine whether technical 
point advantages are worth the cost that might be associated with 
a higher scored proposal. Telecommunications Management Corp., 
57 Comp. Gen. 251 (1978), 78-1 CPD 80. Selection officials therefore 
have broad discretion in determining the manner and extent to 
which they will make use of technical or cost evaluation results, 
and may make cost/technical tradeoffs. Id. We have recognized 
that where cost is assigned points as an evaluation factor along 
with other factors, the fact that a proposal receives the highest 
number of points does not in itself justify acceptance of the highest 
scored proposal without regard to price. The Jonathan Corporation, 
B-199407.2, September 23, 1982, 82-2 CPD 260. The designation of 
cost or price as a subsidiary evaluation factor means only that 
where there is a technical advantage associated with one proposal, 
that proposal may not be rejected merely because it is higher in 
price. It does not mean that, when technical proposals are deemed 
to be essentially equal, price or cost will not become the controlling 
factor. Lockheed Corporation, B-199741.2, July 31, 1981, 81-2 CPD 
7. 

Indeed, cost cannot be ignored by an agency in the selection proc- 
ess. Lockheed Corporation, supra. Where selection officials reason- 
ably regard proposals as being essentially equal technically, cost or 
price becomes the determinative factor in awarding a contract no 
matter how it is weighted in the evaluation scheme, absent explicit 
justification for an award to a more costly offeror. CompuServe 
Data Systems, Inc., B-206274, May 20, 1982, 82-1 CPD 482; see also 
The Jonathan Corporation, supra. The RFP in this case essentially 
informed all offerors of this fact by stating, in the section announc- 
ing the evaluation criteria, the following: 

Although cost is the least important factor, it is an important factor and should 
not be ignored. The degree of its importance will increase with the degree of equali- 
ty of the proposals in relation to the other factors on which selection is to be based. 

Thus, the Navy had the right to make an award on the basis of 
cost because it determined that the protester’s and Frontier Engin- 
eering’s offers were essentially equal technically. See Bunker Ramo 
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Corporation, supra. We will discuss whether the Navy properly de- 
termined the proposals to be essentially equal in the next section. 

Concerning the evaluation of offers for Approach/Understanding 
of Tasks, the Navy asserts that the criterion was a subfactor of the 
major Management criterion listed in the RFP. The evaluation doc- 
uments, which we have examined, show that to be the case. While 
it is well settled that the evaluation and evaluators must conform 
to the scheme set forth in the solicitation, the procuring agency is 
not required to identify the various aspects of the major criteria, 
provided that the aspects are reasonably related to, or are encom- 
passed by, the stated critieria. Human Resources Research Organi- 
zation, B-203302, July 8, 1982, 82-2 CPD 31. 

We believe that the offeror’s demonstrated understanding and 
approach to tasks is reasonably related to the requirements estab- 
lished by the Management criterion, especially the requirement for 
a management plan. Moreover, the solicitation specifically advised 
offerors that ‘the technical proposal should be sufficiently specific, 
detailed and complete to clearly and fully demonstrate that the of- 
feror has a thorough understanding of the requirements for, and 
technical problems inherent in, the achievement of the specifica- 
tions and work program,” and that the offeror “has a valid and 
practical solution for each contemplated problem.” The solicitation 
further required a complete explanation of the offeror’s proposed 
procedures and techniques. We therefore see nothing unfair in this 
aspect of proposal evaluation. 

D. Fairness of the Technical Evaluation. 

SETAC argues that the technical evaluators were inconsistent in 
their evaluation of the two proposals, since the evaluators deducted 
points from SETAC’s score under the Management Plan subfactor 
because SETAC assigned certain line managers within their orga- 
nization to perform contract-management tasks, but did not dis- 
qualify as unacceptable Frontier Engineering executive managers 
who were assigned to key positions. 

The evaluators further erred, argues the protester, by failing to 
disqualify Frontier Engineering for deficiencies noted in the evalu- 
ation summary. The evaluators noted that three of the offeror’s 
employees were assigned to tasks for which they lacked the precise 
qualifications required by the solicitation, and that the firm would 
require a learning period for some tasks and some additional man- 
agerial support for logistics. The evaluators also noted that Fron- 
tier Engineering had not yet obtained a facility in Corona, Califor- 
nia, as required by the solicitation. In this regard, SETAC com- 
plains that Frontier Engineering had also failed to obtain a facility 
in the Washington, D.C. area as also required by the solicitation. 

In response, the Navy points out that both SETAC and Frontier 
Engineering had points deducted for assigning line managers or 
managers to working-level tasks. In SETAC’s case, the Navy de- 
ducted 23 points out of a possible 90 under the Management crite- 
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rion for this and other deficiencies concerning SETAC’s proposed 
management plan. The deficiency was also noted in the narrative 
evaluation summary. According to the Navy, 8 points were deduct- 
ed from Frontier Engineering’s Management score including some 
points for the same type of deficiency. Regarding its alleged failure 
to reject Frontier Engineering’s initial proposal and to disqualify 
certain of Frontier Engineering’s personnel for failure to meet 
qualifications required by the solicitation, the Navy reports that 
while the evaluators noted that Frontier Engineering had proposed 
assigning three individuals to tasks for which they lacked the pre- 
cise qualifications required by the RFP, nothing in the evaluation 
scheme required that the Navy reject the offer for that reason. 

The Navy explains that its major concern under the Personnel 
category was to ensure that proposed individuals meet the mini- 
mum requirements for each specified position, e.g., the RFP specifi- 
cally required a program manager, senior project engineer, a senior 
engineer, and an electronics engineer, and those failing to meet the 
requirements for those positions received no points at all. Frontier 
Engineering’s proposed project engineer fell into this category and 
thus received no points. Another evaluation concern was that per- 
sonnel proposed for tasks, although meeting the minimum require- 
ments for their positions, possess qualifications making them well 
suited to perform the tasks. Thus, the Navy felt that although 
Frontier Engineering’s proposed senior project engineer and data 
technicians met the requirements the RFP contained for those posi- 
tions, these personnel were not properly assigned to several tasks. 
For this reason, points were deducted from Frontier Engineering’s 
Personnel score for these individuals. 

We do not independently determine the relative merits of propos- 
als since the evaluation of proposals is the function of the procur- 
ing agency. The Jonathan Corporation, supra. We therefore will not 
question an agency’s technical evaluation unless the protester 
shows the agency’s judgment lacked a reasonable basis or the 
agency otherwise violated procurement statutes or regulations, Sci- 
ence Information Services, Inc., B-207149.2, November 29, 1982, 82- 
2 CPD 477, including the requirement that the actual evaluation 
comport with the evaluation criteria established in the RFP. See 
Telecommunications Management Corp., supra. We apply the same 
standard to a review of the agency’s determination whether an ini- 
tial proposal is in the competitive range, and thus eligible for revi- 
sions through discussions. Spectrum Leasing Corporation, B-205781, 
April 26, 1982, 82-1 CPD 383. In this respect, we have recognized 
that contracting officials have considerable discretion particularly 
with respect to technical considerations. Id. 

Applying these principles, we believe the Air Force’s methodolo- 
gy—giving no points only where proposed personnel fail to meet 
the RFP’s minimum requirements for their labor category—was re- 
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sonable, and did not conflict with the stated evaluation scheme. We 
therefore lack any basis for objecting to it. 

Concerning SETAC’s argument that Frontier Engineering’s ini- 
tial proposal should have been rejected without discussions, it is 
improper in a negotiated procurement to exclude an offeror from 
the competitive range solely on the basis of technical consider- 
ations unless its proposal is technically unacceptable. Exclusion 
from the competitive range is not justified merely because a pro- 
posal is technically inferior. Simpson, Gumpertz & Heger, Inc., B- 
202132, December 15, 1981, 81-2 CPD 467. In deciding whether to 
exclude a proposal from the competitive range without discussions, 
the agency should consider the following factors: 


(1) how definitively the RFP called for the detailed information, the 
omission of which was relied on by the agency for excluding a pro- 
posal from the competitive range, (2) the nature of the deficiencies, 
that is, whether they tended to show that the offeror did not under- 
stand what it was required to do under the contract, or whether 
they merely made the proposal inferior but not unacceptable, (3) 
whether deficiencies were so extensive that the offeror essentially 
would have to rewrite its proposal to correct them, (4) whether only 
one offeror was found. to be in the competitive range, and (5) 
whether the deficient proposal represented a significant cost 
saving. See Spectrum Leasing Corporation, supra. 

We believe the agency reasonably determined that the deficien- 
cies noted by the evaluators made the proposal inferior—causing 
point deductions which were taken—but not unacceptable, especial- 
ly since the agency found the nature of the deficiencies to be 
minor, the rejection of Frontier Engineering’s proposal would have 
resulted in a competitive range of one, and the proposal offered a 
cost saving. 

With respect to the RFP’s requirement that the contractor have 
an office in Corona and the Washington, D.C. area, nothing in the 
RFP required the offeror to have such offices prior to award, and 
the agency only could evaluate the protester’s ability to meet the 
requirement at that time. Therefore, Frontier Engineering’s failure 
to have such offices or to list them in the proposal was not a basis 
for rejection of its offer. In any event, the initial offer did propose 
an office in the Washington, D.C. area that Frontier Engineering 
could occupy if awarded the contract, and the best and final offer 
identified an office in Corona. 

The real thrust of the protester’s complaints regarding the fair- 
ness and reasonableness of the evaluation is that Frontier Engi- 
neering should not have received as high a point score as it did, 
because it allegedly misrepresented its qualifications and because 
of the deficiencies noted by the evaluators. As we explained in sub- 
section A, if Frontier Engineering expropriated SETAC’s propri- 
etary data and used it to bolster Frontier Engineering’s qualifica- 
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tions for this contract, that does not provide a basis for our object- 
ing to an otherwise valid award. Regarding the deficiencies noted 
by the evaluators, the protester has not shown that the evaluators 
unfairly or unreasonably evaluated the offerors’ proposals, but ba- 
sically disagrees with the evaluators’ judgment as to the extent 
Frontier Engineering’s proposal should have been downgraded for 
the deficiencies. The protester’s mere disagreement with the agen- 
cy’s judgment does not meet the protester’s burden of showing that 
the evaluation was unreasonable. Spectrum Leasing Corporation, 
supra. Moreover, we point out that even if the point differential 
between SETAC’s and Frontier Engineering’s technical scores had 
been somewhat greater, it would not have precluded the Navy from 
reasonably determining their technical merits as being essentially 
equal. See Lockheed Corporation, supra. 

We therefore deny the protest regarding the propriety of the 
technical evaluation. — 

E. Reasonableness of the Cost Realism Analysis. 

Finally, SETAC questions the Navy’s analysis of the realism of 
Frontier Engineering’s proposed costs. SETAC complains that the 
Navy failed to consider the cost of learning and start-up problems 
anticipated by the technical evaluators, and suggests that Frontier 
Engineering’s proposed costs were unreasonable. SETAC also al- 
leges that Frontier Engineering is “buying-in,” which in this case 
presumably means the firm has submitted unrealistically low cost 
data for evaluation purposes while anticipating that it will incur 
greater costs under this cost-plus-fixed-fee contract. 

The Navy’s cost analysis primarily involved a review of the rea- 
sonableness of the offerors’ proposed labor rates and other costs. 
The offerors did not have to propose a level of effort since the so- 
licitation provided estimated level of efforts (in terms of labor 
hours) for each labor category. The Defense Contract Audit Agency 
and the negotiator reviewed the offerors’ proposed labor and over- 
head rates and determined Frontier Engineering’s rates to be rea- 
sonable in every respect. While Frontier Engineering did reduce its 
proposed rates for four labor categories in its best and final offer, a 
Navy negotiation summary relates that the firm based the revised 
rates on discussions with the Defense Contract Audit Agency audi- 
tor regarding minimum acceptable increases in current actual 
rates. The Navy’s negotiator found the best and final offer’s rates 
and proposed fee reasonable. 

We have consistently held that a contracting agency’s analysis of 
competing cost proposals involves the exercise of informed judg- 
ment, and we therefore will not disturb a cost realism determina- 
tion unless it lacks a reasonable basis. Prospective Computer Ana- 
lysts, B-203095, September 20, 1982, 82-2 CPD 234. The agency is 
not necessarily required to conduct an in-depth cost analysis or 
verify each and every cost item of the offeror’s cost proposal. 
Hager, Sharp & Abramson, Inc., B-201368, May 8, 1981, 81-1 CPD 
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365. We have also indicated that where the agency has reviewed 
the offeror’s proposed costs against a Defense Contract Audit 
Agency audit report, aswell as against its own estimate of the pre- 
vious contract’s actual costs, we will find the cost analysis tech- 
nique a reasonable exercise of the agency’s discretion. See JVAN, 
Inc., B-202357, August 28, 1981, 81-2 CPD 184. Since the Navy in- 
dependently reviewed the cost realism of offers against the Defense 
Contract Audit Agency’s report, based in part on the actual costs of 
the prior contract, we believe the Navy’s technique here is not le- 
gally objectionable. See Southern California Ocean Studies Consor- 
tium, 56 Comp. Gen. 725 (1977), 77-1 CPD 440. 

The protester’s allegation that the cost analysis failed to take 
into account certain deficiencies noted by the technical evalua- 
tors—the anticipated costs of learning and start-up problems—ig- 
nores the fact that the Navy considered these deficiencies to be 
technical deficiencies which were taken into account in the techni- 
cal evaluation, resulting in an appropriate loss of points. Since 
such costs may be speculative and difficult to estimate, reflecting 
more of a technical deficiency than a quantifiable cost factor, we 
believe the agency’s approach was reasonable. 

Except for making a vague suggestion that Frontier Engineer- 
ing’s costs were unreasonably low, the protester has failed to 
submit any other evidence that the Navy’s determination other- 
wise was unreasonable. SETAC thus has failed to meet its burden 
of affirmatively proving its case. See Medical Services Consultants, 
Inc.; MSH Development Services, Inc., B-203998, B-204115, May 25, 
1982, 82-1 CPD 493. 

We therefore deny the protester’s arguments that the Navy 
failed to perform an adequate analysis of Frontier Engineering’s 
proposed costs’ realism. 

The protest is dismissed in part and denied in part. 


[B-209327] 


Leaves Of Absence—Compensatory Time—Aggregate Salary 
Limitation 


Employees whose salaries have reached the statutory limit may earn and use com- 
pensatory time for religious observances under 5 U.S.C. 5550a, despite fact that they 
are not otherwise entitled to premium pay or compensatory time. In granting the 
authority for Federal employees to earn and use compensatory time for religious 
purposes. Congress intended to provide a mechanism whereby all employees could 
take time off from work in fulfillment of their religious obligations, without being 
forced to lose pay or use annual leave. Since section 5550a involves mere substitu- 
tion of hours worked, rather than accrual of premium pay, we conclude that com- 
pensatory time off for religious observances is not premium pay under Title 5, 
United States Code, and, therefore, is not subject to aggregate salary limitations im- 
posed by statute. 





590 DECISIONS OF THE COMPTROLLER GENERAL 


Matter of: General Services Administration—Statutory Pay 
Ceiling—Compensatory Time Off for Religious Observances, 
July 26, 1983: 


The issue presented is whether certain Government employees 
whose pay has reached the aggregate pay limitation imposed by 5 
U.S.C. § 5547, may be granted compensatory time off for religious 
observances, despite the fact that they are not otherwise entitled to 
receive premium pay. We hold that agencies may allow all of their 
employees, including those employees whose salaries have reached 
the aggregate pay limitation, to work hours in excess of the basic 
40-hour workweek in order to compensate for time used when those 
employees remain absent from work in fufillment of their religious 
obligations. 

This decision is in response to a letter from Ms. Allie B. Latimer, 
General Counsel of the General Service Administration (GSA), re- 
questing that we review section 5550a of Title 5, United States 
Code, to determine whether agencies properly may grant compen- 
satory time off for religious observances to members of the Senior 
Executive Service (SES) and to General Schedule (GS) and Merit 
Pay (GM) employees who have reached the aggregate pay limita- 
tion or pay cap imposed by 5 U.S.C. § 5547. The General Services 
Administration brought this matter to our attention, “because of 
conflicting statutory and regulatory provisions and previous Comp- 
troller General decisions which disallowed the earning and use of 
compensatory time” by such employees. 

Specifically, GSA believes that as applied to Government employ- 
ees at the statutory pay cap, Title IV of the Federal Employees 
Flexible and Compressed Work Schedules Act of 1978, Public Law 
95-390, September 29, 1978, 92 Stat. 755, 762, which authorized the 
granting of compensatory time off to employees for religious ob- 
servances, may be inconsistent with certain provisions of the Civil 
Service Reform Act of 1978, Public Law 95-454, October 13, 1978, 
92 Stat. 1111, which provide that members of the Senior Executive 
Service (SES) are to be excluded from receiving any form of premi- 
um pay under 5 U.S.C. Chapter 55, subchapter V. In its submission, 
the agency states as follows: 

* * * It is our interpretation based upon the specific exclusion of SES members 
from coverage under this subchapter, that they were not eligible to use the provi- 
sions of section 5550(a) for compensatory time off for religious observances. In addi- 
tion, we believe that employees at or above the statutory pay cap of $57,500 for GS 
and GM employees and $58,500 for SES members should be excluded based on the 
rule established in 37 Comptroller General (CG) 362 and further amplified in CG 
Decision B-200058, dated January 28, 1981. 

In essence, the agency questions how Federal employees who have 
reached the statutory pay cap may be authorized to earn and use 
compensatory time off for religious observances, since we have pre- 
viously held that compensatory time which may be granted to em- 
ployees in lieu of monetary compensation for irregular or occasion- 
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al overtime work is subject to the aggregate salary limitations set 
in 5 U.S.C. § 5547. 

According to the submission, the Office of Personnel Manage- 
ment (OPM) has informally advised GSA that employees who are 
now being paid at the statutory maximum are entitled to earn and 
use compensatory time off for religious observances, since, in 
OPM’s view, Congress did not intend to exclude such capped em- 
ployees from the coverage of 5 U.S.C. § 5550a. The GSA now ques- 
tions OPM’s interpretation of Congress’ intent in this matter. The 
agency notes that while the language of 5 U.S.C. § 5550a does not 
indicate any intention on the part of the Congress to specifically 
exclude any group of employees from entitlement to compensatory 
time off for religious observances, neither does it show a clear 
intent to include employees at the statutory pay cap, who are oth- 
erwise not entitled to earn and use compensatory time in lieu of 
overtime pay. Furthermore, GSA points to language in the Civil 
Service Reform Act of 1978 which specifically excludes members of 
the SES from receiving any form of premium pay. The agency 
maintains that since the Civil Service Reform Act of 1978 (which 
was enacted after the passage of Public Law 95-390) made no refer- 
ence to use of compensatory time for religious observances by 
capped SES employees, it is doubtful that Congress intended for 
such employees to be able to earn and use compensatory time for 
religious purposes, as an exception to the general rule allowing no 
premium pay. 

Title IV of the Federal Employees Flexible and Compressed 
Work Schedules Act of 1978 added section 5550a to Title 5 of the 
United States Code, authorizing Government agencies to grant 
compensatory time off for their employees’ religious observances. 
That section provides in part as follows: 

(a) * * * the Office of Personnel Management shall prescribe regulations provid- 
ing for work schedules under which an employee whose personal religious beliefs 
require the abstention from work during certain periods of time, may elect to 
engage in overtime work for time lost for meeting those religious requirements. Any 
employee. who so elects such overtime work shall be granted equal compensatory 
time off from his scheduled tour of duty (in lieu of overtime pay) for such religious 
reasons, notwithstanding any other provision of law. [Italic supplied.] 

In accordance with the above statute, on October 6, 1978, the 
Office of Personnel Management (OPM) promulgated regulations to 
implement 5 U.S.C. § 5550a. Those regulations, which are contained 
in 5 C.F.R. Part 550, Subpart J, are said to apply to “each employee 
in or under an executive agency as defined by section 105 of title 5, 
United States Code.” Section 105, in turn, defines an executive 
agency as “an Executive department, a Government corporation, 
and an independent establishment.” 

Subpart J specifically provides as follows, at section 550.1002: 

(b) To the extent that such modifications in work schedules do not interfere with 
the efficient accomplishment of an agency’s mission, the agency shall in each in- 


stance afford the employee the opportunity to work compensatory overtime and 
shall in each instance grant compensatory time off to an employee requesting such 
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time off for religious observances when the employee’s personal religious beliefs re- 
_ “< the employee abstain from work during certain periods of the workday or 
workweek. 


* * * * * * * 


(d) The premium pay provisions for overtime work in Subpart A of Part 550 of 
Title 5, Code of Federal lations, and section 7 of the Fair Labor Standards Act 
of 1938, as amended, do not apply to compensatory overtime work performed by an 
employee for this purpose. 

We believe that the language and the legislative history of sec- 
tion 5550a show an intent on the part of Congress to provide all 
Federal employees, including those at the statutory pay cap, with 
the opportunity to earn and use compensatory time off for religious 
observances. The language of the statute itself is rather compelling 
in this regard, since it appears to embrace any employee who elects 
to work overtime hours to compensate for time lost in meeting his 
religious requirements, notwithstanding any other provision of law. 
Furthermore, the regulations implementing the statute specifically 
provide that 5 U.S.C. § 5550a is to be applied to each employee of 
an executive department, Government corporation, or independent 
establishment, as defined by 5 U.S.C. § 105, above. Like the statute 
itself, these regulations appear broad in coverage. Subpart J directs 
agencies to in each instance afford an employee the opportunity to 
work compensatory overtime when the employee’s personal reli- 
gious beliefs require his abstention from work. In addition, the 
above statute and its implementing regulations provide only one 
specific limitation on Federal employees’ entitlement to compensa- 
tory time off for religious purposes. That restriction states that an 
employee’s request for religious compensatory time may properly 
be denied under “such exceptions as may be necessary to efficiently 
carry out the mission of the agency or agencies involved.” 5 U.S.C. 
§ 5550a(c). In no place, however, do the statute or regulations state 
that compensatory time off for religious purposes is not to be 
granted to employees who are otherwise not entitled to accrue and 
use compensatory time off under the premium pay provisions of 
subchapter V of Chapter 55, Title 5, United States Code. 

In this regard, the regulations at Subpart J, which were promul- 
gated to implement section 5550a, specifically provide that the pre- 
mium pay provisions contained in Subpart A of 5 C.F.R. Part 550, 
which implement 5 U.S.C. Chapter 55, subchapter V, above, do not 
apply to compensatory time off for religious purposes under that 
title. Thus, OPM is clearly treating compensatory time off for reli- 
gious observances as a different kind of entitlement than compen- 
satory time off which may be afforded to an employee for irregular 
or occasional overtime work in lieu of monetary compensation 
under 5 U.S.C. § 5543. We believe that the legislative history and 
the unique subject matter of section 5550a support such a determi- 
nation. 

Section 5550a is specifically concerned with the amount of free- 
dom enjoyed by Federal employees in exercising their religious be- 
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liefs. The free exercise of such beliefs is a fundamental right guar- 
anteed under the First Amendment of the United States Constitu- 
tion. An individual’s freedom both to hold a particular set of reli- 
gious beliefs and to practice in accordance with those beliefs has 
traditionally been one of the highest values of our society. See 
Marsh v. Alabama, 326 U.S. 501 (1946); and Murdock v. Pennsylva- 
nia, 319 U.S. 105 (1943). Therefore, as the United States Supreme 
Court stated in Braunfeld v. Brown, 366 U.S. 599, 606 (1961), “when 
entering the area of religious freedom, we must be fully cognizant 
of the particular protection that the Constitution has accorded it.” 

The legislative history of section 5550a shows that the provision 
was intended to cover all employees. In introducing this section on 
the House floor as an amendment to the Flexitime Act, Repre- 
sentative Solarz, the sponsor of section 5550a, stated that the sec- 
tion “is designed to guarantee that all Federal employees are treat- 
ed equally, regardless of their religion, and to make sure that no 
Federal employee is discriminatorily or unnecessarily penalized be- 
cause of their devotion to their faith.” 124 Cong. Rec. 15435 (1978). 
Representative Solarz also stated that employees who elected to 
work overtime to make up for time lost for religious observances 
would “waive their right to premium overtime pay rates for such 
work and are only to be granted equal compensatory time off from 
their schedules (sic) tours of duty.” Jd. at 15435-15436. Finally, 
Representative Solarz stated that: 

* * * The sole purpose of this legislation is to require the Federal Government, as 

an employer, to make reasonable accommodation to the religious needs of its em- 
ployees who, because of their religious faith, are unable to work during certain peri- 
ods of the normal workday or workweek. Id. at 15436. 
The emphasis of Title IV, thus, is clearly to provide for flexibility 
in Federal personnel practices, in order to permit all Federal em- 
ployees to exercise the tenets of their faiths without being forced to 
lose a portion of their pay or annual leave. 

This legislative history of section 5550a does not specifically ad- 
dress the use of religious compensatory time by employees who are 
at the statutory pay cap and are, thus, not entitled to receive com- 
pensatory time off in lieu of overtime pay under 5 U.S.C. § 5543. 
However, we believe that section 5550a was enacted to provide a 
mechanism whereby all individuals, especially those of minority 
faiths, would be able to exercise their beliefs without losing pay or 
annual leave under the Federal personnel system. The goal of the 
statute was to encourage the free exercise of religious beliefs by 
Government employees, and the accrual and use of compensatory 
time off was simply a means to achieve that goal. In light of this 
purpose, we do not believe that Congress intended to exclude any 
group of employees, including those at the statutory pay cap, from 
exercising their entitlement to religious compensatory time under 
5 U.S.C. § 5550a. 
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To the contrary, the specific goal of 5 U.S.C. § 5543 is simply to 
provide a mechanism whereby Federal employees may request 
compensatory time off in lieu of monetary compensation for actual 
overtime work performed. Under subchapter V of Chapter 55, Title 
5 of the United States Code, an employee may receive such com- 
pensatory time off for overtime work he has performed, for which 
he would otherwise be entitled to receive premium pay. This is in 
marked contrast to compensatory time off for religious purposes, 
which does not contemplate or in any way involve the payment of 
premium pay for any work performed in excess of an 8-hour work- 
day or a 40-hour workweek. Thus, an employee who earns a given 
amount of compensatory time for religious observances may not 
elect to be paid for that time. Rather, section 5550a merely allows 
an employee to work in excess of the basic 40-hour workweek, and 
thereby earn, and have credited to a special leave account, a given 
number of hours, which he may use in place of time lost to fulfill- 
ment of his religious obligations. Thus, the earning and use of com- 
pensatory time off for religious purposes, in essence, involves a 
mere substitution of time and, unlike traditional compensatory 
time off granted under 5 U.S.C. § 5543, cannot replace, or result in, 
an employee’s entitlement to premium compensation. 

The GSA has correctly stated that under our decisions in 37 
Comp. Gen. 362 (1957), and Donald Bodine, 60 Comp. Gen. 198 
(1981), compensatory time off which may be granted to employees 
in lieu of monetary compensation for irregular or occasional over- 
time work is subject to the aggregate salary limitation imposed on 
employees by statute. Under these decisions, an employee whose 
pay is set at the statutory ceiling for his position is not entitled to 
receive either additional compensation (premium pay) for his over- 
time work or compensatory time off in lieu of such compensation. 
See also Earl S. Barbely, B-192839, May 38, 1979. 

In light of the distinctions we have drawn above between tradi- 
tional compensatory time off in lieu of premium pay and compen- 
satory time off for religious observances, we do not believe that the 
latter should be treated as normal premium pay, which is subject 
to the aggregate salary limitation, under the provisions of sub- 
chapter V of Chapter 55, Title 5, United States Code. Rather, we 
believe that in enacting section 5550a, Congress intended to provide 
a means whereby all employees could worship more freely, without 
losing their pay or accumulated leave. Thus, in authorizing the ac- 
crual and use of compensatory time for religious purposes, 5 U.S.C. 
§5550a grants employees flexibility in exercising their beliefs, 
rather than any form of premium pay. 

Accordingly, since religious compensatory time is not premium 
pay which is subject to limitation by statute, Federal agencies may 
allow all of their employees, including those whose pay has reached 
the statutory limit, to work overtime hours under 5 U.S.C. § 5550a, 
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to compensate for time lost when they must abstain from working 
in fulfillment of their religious obligations. 


[B-209965] 


Payments—Voluntary—No Basis for Valid Claim—Exception— 
Supervisory, etc. Direction 


Claim for reimbursement of personal funds used to pay for repair of telephone an- 
swering system may be paid. Since the procurement of the repair services was au- 
thorized by superiors it would be unfair for the Government to retain the advan- 
tages of the services without repaying claimant. 62 Comp. Gen. 419 (B-206236, June 
1, 1983) is distinguished. 


Matter of: Sadie G. Crawford, July 26, 1983: 


The Accounting and Finance Officer, Defense Logistics Agency 
(DLA), Department of Defense, has requested an advance decision 
on whether he may certify for payment the claim of Sadie G. Craw- 
ford, Supply Management Representative, Wright-Patterson AFB, 
Ohio. The claim represents a $69.24 payment by Ms. Crawford from 
her personal funds for repair of a telephone answering system that 
she used in her assignment. The claim may be paid for the reasons 
given below. 

The DLA telephone answering system in question, although new, 
was out of warranty and inoperable. Claimant requested and re- 
ceived authority from the DLA Operations Office to have the 
system repaired. This authority did not give her authority to enter 
into a contract, however, according to the submissions to this 
Office. It appears that the claimant, a new employee, was not ad- 
vised that all charges were to be submitted through channels and 
consequently paid for the repairs out of her personal funds. 

In our recent decision 62 Comp. Gen. 419, B-206236, June 1, 1983, 
we said that where a Government employee uses personal funds to 
procure goods or services for official use he or she may be reim- 
bursed if the underlying expenditure itself is authorized, failure to 
act would have resulted in disruption of the relevant program or 
activity and therefore satisfies the test of “public necessity,” and 
the transaction satisfies criteria for either ratification of the pro- 
curement or quantum meruit if the contractor had not yet been 
paid by the employee. That case also explained that a lesser stand- 
ard of public necessity may be applied when the employee was di- 
rected to take the action at issue by a superior. 

We are not dealing here with a situation covered precisely by B- 
206236, supra. Even though no authorized contracting officer en- 
tered into the contract, the employee had obtained approval from 
the Defense Logistics Agency Directorate of Supply Operations 
(DLA-O) to secure the repairs prior to obtaining the services. As 
the transaction is described in a July 8, 1982 DLA memorandum, 
that office had apparently established a pattern of securing repairs 
by having employees request services and submit bills for payment 
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through channels. The bill apparently ordinarily would have been 
paid on the basis of an “after-the-fact procurement determination.” 
In other words, it would have been routinely ratified. Ms. Craw- 
ford’s failure in this process was not that she solicited the service 
without authority, but that she paid for it. Further, there is no in- 
dication that the amount paid for the repairs, $69.24, was not rea- 
sonable, and the request from DLA recommends payment. 

As DLA points out, ratification in the instant case is not author- 
ized because the contractor has already been paid. Moreover, vol- 
untary creditors act at their own risk and do not acquire legal 
claims against the Government. Nevertheless, this situation fits 
comfortably within the criteria set forth in B-206236, supra, for 
equitable relief for the employee. As mentioned above, there is 
little doubt that DLA could and would have ratified the transaction 
had Ms. Crawford not made the payment prematurely. In such cir- 
cumstances, we hold that Ms. Crawford may be reimbursed the 
amount she mistakenly paid the repairman. 


[B-211638] 


Travel Expenses—Overseas Employees—Renewal Agreement 
Travel—Constructive Travel Costs—Computation 


Special air fares should be used to compute constructive travel expenses to an em- 
ployee’s residence as the maximum entitlement to tour renewal travel to an alter- 
nate location, provided the agency can determine before the travel begins that the 
discount fare would be practical and economical. Applicability of special fares 
should be determined on the basis of constructive travel to the actual place of resi- 
dence, using the scheduled dates of departure and return, even though the travel is 
to an alternate location. 


Matter of: Tour renewal agreement travel, July 26, 1983: 


When an employee and his family perform tour renewal agree- 
ment travel to a place other than their place of actual residence, 
allowable travel costs may not exceed the constructive cost of 
travel to the residence. The Administrator of the Panama Canal 
Commission asks whether a special or discount air fare, rather 
than the regular coach fare, should be used in computing that con- 
structive cost. We hold that the computation should be based on 
the lower fare if it can be determined in advance of the travel that 
the employee would qualify for such fare to and from the place of 
actual residence based on the scheduled dates of departure from 
and return to post. 

The tour renewal travel provisions originally enacted as Public 
Law 737, approved August 31, 1954, 68 Stat. 1008, are intended to 
provide expenses of round-trip travel and transportation for civil- 
ian Government employees and their families between tours of 
duty overseas for the purpose of taking leave. Matter of Hendricks, 
B-205137, May 18, 1982. Now codified at 5 U.S.C. § 5728, the law 
states that agencies, pursuant to regulations prescribed by the 
President, shall pay for such travel from the employee’s “post of 
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duty outside the continental United States to the place of his 
actual residence at the time of appointment or transfer to the post 
of duty * * *.” 

The applicable regulations in paragraph 2-1.5h(2\c) of the Feder- 
al Travel Regulations, FPMR 101-7 (September 1981) (FTR) provide 
for travel to an alternate location other than the actual residence 
at the time of assignment to a post of duty outside the contermi- 
nous (continental) United States. The alternate location must be in 
the same country as the residence. Under this paragraph the ex- 
penses paid by the Government to the alternate location: 

* ** [sJhall not exceed the amount which would have been allowed for travel 
over a usually traveled route from the post.of duty to the place of actual residence 
and for return to the same or a different post of duty outside the conterminous 
United States as the case may be. 

Under this regulation the employee is entitled to the constructive 
cost of round-trip travel to and from the actual place of residence 
or the amount the employee spends for travel to the alternate loca- 
tion, whichever is less. Matter of Willis, B-192619, July 23, 1979. 

The Administrator asks whether the constructive cost of round- 
trip travel to the employee’s actual place of residence may be de- 
termined on the basis of the regular coach air fare or whether it 
must be determined on the basis of “special fares” that are the sub- 
ject of FTR para. 1-3.4. Under that regulation “Through fares, spe- 
cial fares, commutation fares, excursion, and reduced-rate round 
trip fares’ are to be used if it can be determined before the start of 
a trip that this type of service is practical and economical to the 
Government (FTR para. 1-3.4b(1)(a)). Generally the lowest-cost 
service is to be used when different fares are charged for the same 
type of accommodations between the same points, unless the 
higher cost is administratively determined to be more advanta- 
geous to the Government (FTR para. 1-3.4c). 

In urging that an employee’s reimbursement for renewal agree- 
ment travel to an alternate location should be based on the regular 
coach fare to the actual place of residence, the Administrator sug- 
gests that other provisions of the FTR authorize reimbursement on 
a constructive cost basis without regard to the availability of spe- 
cial fares. He refers to FTR para. 1-3.3d(2Xc), which requires the 
traveler to pay the difference between first class and the “next 
lower class’ when he upgrades his air accommodations to first 
class for his personal convenience. The other provision to which 
the Administrator refers is FTR para. 1-4.3a(1), which provides 
that an employee who travels by privately owned vehicle as a 
matter of personal preference may be paid mileage limited to the 
“constructive cost of coach accommodations (or tourist or economy 
accommodations if a carrier uses this term instead of coach accom- 
modations).” It should be noted that these two regulations are ad- 
dressed to the class of accommodations that will be used as a basis 
for comparison and not to the fare. Under FTR para. 1-4.3a(1) we 
have held that the mileage allowance payable to an employee who 
travels by privately owned vehicle as a matter of personal prefer- 
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ence is limited to a special discount fare when the employee, in ac- 
cordance with FTR. para. 1-3.4b, was instructed to use that reduced 
fare for the travel to be performed. Matter of Porcella, B-191586, 
February 25, 1981. 

In fact, we recognized in 39 Comp. Gen. 676 (1960) that reduced 
fares for direct travel to and from the place of actual residence 
should be used in determining the constructive cost limitation ap- 
plicable to reimbursement for renewal ‘agreement travel to an al- 
ternate location. Under the regulations: then in effect employees 
were authorized to use first class accommodations for air travel 
unless the travel orders specified air coach or air tourist accommo- 
dations. (Paragraph 3.6c of Bureau of the Budget Circular No. A-7, 
Atgust 1, 1956.) As they do today, the regulations then in effect re- 
quired the use of special fares when it could be determined in ad- 
vance that such service was practical and economical. (Circular No. 
A-7, paragraph 3.9.) Consistent with these two’ regulations, we held 
that the constructive cost of travel to the place of actual residence 
should be based-on the lowest first class rate, including a family 
plan rate if applicable, when travel is performed by mode of travel 
other than authorized and when travel is to a place other than the 
place of actual residence. 

We are unpersuaded by the Administrator’s argument that reim- 
bursement should not be limited on the basis of special fares and 
that the above-cited decisions are inapplicable because the Panama 
Canal Commission has not issued instructions requiring its employ- 
ees to use discount fares and because its travel personnel “tend not 
to distinguish between types of fares and classes of accommoda- 
tions.” In a memorandum entitled Savings Available By Using Air- 
line Discount Fares addressed to heads of departments and agen- 
cies (B-103315, August 25, 1977); we noted that the FTR directs the 
use of discount fares and stressed the need for agencies to increase 
the use of such fares. To comply with FTR para. 1-3.4 and that 
memorandum the Panama Canal Commission should determine in 
advance of renewal agreement travel whether discount air fares 
are available to and from the actual place of residence and make 
an appropriate notation to that effect on the employee’s travel 
order. Where the availability of a specific discount fare depends on 
the dates of travel, its applicability should be determined on the 
basis of a constructive itinerary using the scheduled dates of depar- 
ture from and return to post, even though travel is actually per- 
formed to an alternate location. See 39 Comp. Gen. 676, supra, and 
B-166552, June 27, 1969. 

In so holding we have considered the Administrator’s argument 
that the availability of a discount air fare to the employee’s actual 
residence may limit his selection of an alternate destination. He 
points out that employees whose residences are about the same dis- 
tance from Panama may have different dollar limitations on their 
tour renewal agreement travel depending on the availability of dis- 
counts to their respective cities. Paragraph 2-1.5h(2) (c) of the FTR 
necessarily gives rise to differing cost limitations as between em- 
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ployees and may require some to pay a portion of the cost to an 
alternate location while others may incur no cost for travel to the 
same destination. This differential is inherent in any arrangement 
basing the maximum expense payable on the constructive cost of 
travel to a given location, in this case the actual residence, but al- 
lowing the employee the choice of traveling elsewhere. Where 
travel to the actual place of residence can be performed within the 
constructive cost limitations it is immaterial whether the differ- 
ences in costs incurred by employees for travel to alternate loca- 
tions result from differing distances between two locations or the 
airlines’ discount fare structure. 


[B-210086] 


Federal Claims Collection Act of 1966—Procedure— 
Standards—Applicability—Social Security Act 


Social Security Administration is not bound by Federal Claims Collections Stand- 
ards (FCCS) requiring administrative offset “in every instance in which this is feasi- 
ble,” in light of section &(e) of the Debt Collection Act of 1982, 31 U.S.C. 3701(d). The 
FCCS, 4 C.F.R. Chapter II, to the extent they implement the 1982 legislation, do not 
govern the use of administrative offset to collect debts arising under the Social Se- 
curity Act. However, Social Security Administration may continue to use adminis- 
trative offset to collect such debts when authorized by other statutes or principles of 
common law, and should look to FCCS for guidance to the extent it has not issued 
its own offset regulations. 


Federal Claims Collection Act of 1966—Procedure— 
Standards—Agency Implementation—Administrative Offset 


Whether collection by administrative offset under the Federal Claims Collection 
Standards, 4 C.F.R. Chapter II, is “feasible” lies within the agency’s exercise of 
sound discretion, on a case-by-case basis. The term is not synonymous with “possi- 
ble.” Agencies should consider not only whether administrative offset can be accom- 
plished, both practically and legally, but also whether it is best suited to further and 
protect the Government’s interests. In certain circumstances, agencies may give due 
consideration to the debtor’s financial condition, and are not required to use offset 
in every instance in which there is an available source of funds, for example, where 
those funds are payments under a benefit program designed to avoid or alleviate 
financial hardship. 


Federal Claims Collection Act of 1966—Compromise, Waiver, 
ete. of Claims—Authority—Consideration of Debtor’s 
Financial Condition 


Under the Federal Claims Collection Standards, 4 C.F.R. Chapter II, when determin- 
ing whether to compromise claims, or suspend or terminate collection activity, agen- 
cies should exercise sound discretion, and may consider, among other factors, the 
financial condition of the debtor. The fact that the debtor is receiving Government 
benefits is merely one more factor to be considered when determining whether com- 
promise, suspension, or termination (or some other action) best serves and protects 
all of the Government’s interests. 


Matter of: Social Security Administration—Debt Collection, 
July 28, 1983: 


The Associate Commissioner for Management, Budget and Per- 
sonnel, Social Security Administration (SSA), Department of 
Health and Human Services, has requested an interpretation of 
those provisions of the Federal Claims Collection Standards (FCCS), 





600 DECISIONS OF THE COMPTROLLER GENERAL [62 


4 C.F.R. Parts 101-105, which relate to the suspension or termina- 
tion of collection action on claims arising under the Social Security 
Act. The specific question presented is whether suspension or ter- 
mination is authorized where an individual is in “current benefit 
status,” regardless of the hardships created by making deductions 
from his benefits. The issue arises because section 102.3 of the 
FCCS requires collections by administrative offset in every instance 
in which this is feasible. For the reasons discussed below, we think 
SSA does have that authority, because SSA is not subject to the ad- 
minstrative offset section of the FCCS. 


BACKGROUND 


SSA recently published proposed amendments to its regulations 
implementing its statutory authority (eg, 42 U.S.C. § 404(b)) to 
waive the recovery of overpayments. 48 Fed. Reg. 6354, February 
11, 1983. The proposed regulations, which would amend 20 C.F.R. 
Parts 404, 410, and 416, would impose a 60-day time limit on re- 
questing waiver. Untimely requests would be considered only upon 
a showing of good cause for the lateness. According to SSA’s Sup- 
plementary Information statement: 

In the event that the individual does not request waiver timely or a timely waiver 

request is denied, the individual will no longer be entitled to relief pursuant to the 
waiver provisions. If his or her financial situation changes for the worse, relief from 
repayment may be considered under the general rules regarding ‘collection of Feder- 
al debts (Federal Claims Collection Standards), through suspension or termination 
of collection activity, reduction of the rate of recovery, or by compromise of the 
amount to be repaid. 48 Fed. Reg. 6355. 
The above passage reflects the approach the SSA Debt Manage- 
ment Staff would like to follow. The Debt Management Staff be- 
lieves that “temporary suspension or termination of collection ac- 
tivity would be possible under the FCCS so long as the rights and 
interests of the Government are protected, even if the individual is 
currently receiving benefits.” 

However, internal SSA deliberations in connection with the pro- 
posed waiver regulations have generated some doubt as to whether 
the FCCS permit the approach desired. The doubt stems from two 
factors. First, 4 C.F.R. § 102.3 provides that “collections by offset 
will be undertaken administratively * * * on claims which are liq- 
uidated or certain in amount in every instance in which this is fea- 
sible.” If “feasible” is construed as “possible,” then offset is argu- 
ably required whenever there is a source of funds available, and 
this will always be the case when the debtor is in current payment 
status under a benefit program, regardless of the debtor’s financial 
condition. Second, it is possible to read the regulations as preclud- 
ing suspension or termination of collection action based on finan- 
cial “hardship,” and as precluding even the consideration of sus- 
pension or termination if there is an available source of funds for 
offset. Although this portion of the FCCS does not apply to SSA 
debts, this decision will attempt to clarify these issues as guidance 
to SSA in developing its own regulations. 
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CLAIMS COLLECTION LEGISLATION AND REGULATIONS 


The first attempt to legislatively establish a Government-wide 
debt collection program was the Federal Claims Collection Act of 
1966, now codified at 31 U.S.C. § 3711. The 1966 legislation (1) di- 
rected Federal agencies to pursue the collection of debts owed or 
referred to them (2) authorized compromise, suspension, and termi- 
nation within limits, and (3) authorized the General Accounting 
Office and the Department of Justice to jointly issue implementing 
regulations. The joint regulations (FCCS) are found at 4 C.F.R. 
Parts 101-105. 

In October 1982, Congress enone the Debt Collection Act of 
1982 (Pub. L. No. 97-365, 96 Stat. 1749) to give the Government in- 
creased authority in the debt collection area and to ensure basic 
due process protections for debtors. However, by virtue of section 
8(e) of the 1982 Act, codified at 31 U.S.C. § 3701(d) (Pub. L. No. 97- 
452, January 12, 1983, 96 Stat. 2467, 2470), the authorities newly 
granted by the Debt Collection Act of 1982, with a few exceptions, 
do not apply to claims arising under or amounts payable under the 
Social Security Act, the Internal Revenue Code of 1954, or the 
tariff laws of the United States. 

The 1982 Act necessitated substantial amendments to the FCCS. 
The proposed revision to the FCCS was published for comment on 
May 24, 1983 (48 Fed. Reg. 23249). In view of 31 U.S.C. § 3701(d), 
supra, some portions of the FCCS will apply to debts arising under 
the Social Security Act, while others will not. See proposed 4 C.F.R. 
§ 102.19, 48 Fed. Reg. 23254. (The proposed regulations are, of 
course, subject to change upon being issued as final regulations.) 
References to the FCCS will be to the 1982 edition, unless other- 
wise specified. 


ADMINISTRATIVE OFFSET 


It has long been the Government’s position, even prior to any of 
the debt collection legislation, that except for offset against the 
salary of Government employees and certain other exceptions not 
relevant to this discussion, the common law right of offset available 
to a private creditor applied equally to the Government. E.g., 
United States v. Munsey Trust Co., 332 U.S. 234, 240 (1947); 1 Comp. 
Gen. 605 (1922); 3 id. 1006 (1924). In apparent recognition of this, 
the Federal Claims Collection Act of 1966 did not mention offset. 
The FCCS, statutory regulations under the 1966 legislation, includ- 
ed administrative offset as a key element of the Government’s debt 
collection program. Thus, 4 C.F.R. § 102.3(a), noted previously, di- 
rected agencies to use offset whenever “feasible.” 

The Debt Collection Act of 1982 includes a provision, section 10, 
codified at 31 U.S.C. § 3716, dealing with administrative offset. Sec- 
tion 10, however, does not apply to claims arising under the Social 
Security Act. 31 U.S.C. § 3701(d), supra. This does not mean that 
SSA lacks offset authority. We view section 10 as not creating new 
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authority but as merely adding certain requirements and safe- 
guards to authority that already existed. See B-209669, December 
17, 1982 (letter to Justice Department). Also, section 10 (and there- 
fore the FCCS to the extent they implement section 10) would not 
apply to SSA when acting under its common law authority or its 
separate statutory offset authority such as 42 U.S.C. § 404(a). See 
31 U.S.C. § 3716(c\(2). Thus, 31 U.S.C. § 3716 and the FCCS do not 
govern the use of administrative offset to collect debts arising 
under the Social Security Act, and SSA is free to develop its own 
regulations dealing with administrative offset. 

Nevertheless, the FCCS are of some relevance and SSA should 
look to them for guidance to the extent it has not developed its 
own offset regulations. 4 C.F.R. § 101.4. See 62 Comp. Gen. 489 
(B-210998, June 22, 1983). Therefore, while the directive to use ad- 
ministrative offset “whenever feasible,” retained in the proposed 
FCCS revision, no longer applies to debts arising under the Social 
Security Act, a brief discussion of our approach under that provi- 
sion may be useful. 

In our opinion, the term “feasible,” as used in 4 C.F.R. § 102.3, 
should not be construed as synonymous with “possible.”” We have 
held that the determination of whether collection by offset is ‘fea- 
sible” lies within the agency’s exercise of sound discretion. B- 
167635, November 18, 1975. When determining whether setoff is 
feasible, agencies should consider not only whether offset can be 
accomplished, both practically and legally, but also whether it is 
best suited to further and protect the Government’s interests. Id. 

In making this determination, we think it is legitimate for the 
agency to take the debtor’s financial condition into consideration, 
especially where the debtor is a beneficiary of a Government pro- 
gram designed to avoid or alleviate financial hardship and there is 
no indication of fraud or willful misconduct. We do not believe that 
agencies are required to use administrative offset against Govern- 
ment beneficiaries if to do so would tend to substantially interfere 
with or defeat the purposes of the applicable benefit program. Cf, 
B-209669, December 17, 1982; B-171019, December 14, 1976; B- 
182423, November 25, 1974. See also, Bell v. New Jersey, No. 81- 
2125, slip op. at 9 n.8 (U.S. May 31, 1983). Normally, agencies 
should determine whether adminstrative offset is feasible and in 
the Government’s best interests on a case-by-case basis. Moreover, 
agencies should also exercise some degree of reasonable discretion 
in setting the amount and duration of the deductions to be made, if 
and when it is determined by the agency that offset should be ef- 
fected. Cf., 43 Comp. Gen. 524 (1964); 34 id. 504, 509 (1954). 


SUSPENSION, COMPROMISE, AND TERMINATION 


The preceding discussion of the offset requirement is important 
because if offset were required whenever “possible,” there would 
never be an occasion to consider suspension, compromise, or termi- 


1QOne provision of the proposed administrative offset regulations, 4 C.F.R. 
§ 102.3(e), 48 Fed. Reg. 23252, dealing with offset against judgments, will remain ap- 
plicable because it is based on independent statutory authority. 
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nation when the debtor is in current payment status under an SSA 
benefit program. 

In contrast with administrative offset, SSA’s authority to com- 
promise, or to suspend or terminate collection action on debt 
claims derives from the Federal Claims Collection Act of 1966 and 
is not affected by the Debt Collection Act of 1982. Therefore, the 
FCCS, as they relate to these three items, will continue to apply to 
Social Security Act debts. SSA recognizes this, as evidenced by the 
Supplementary Information statement to its proposed waiver regu- 
lations, quoted earlier in this decision. 

A major area of concern to SSA is its authority to temporarily 
suspend collection action or enter into repayment agreements 
which provide for deferred payment by resort to mutually agree- 
able periods of little or even no payment, followed by the initiation 
and completion of repayment in more substantial installment or 
lump-sum amounts. Such suspensions and repayment agreements 
would be undertaken based upon a reasonable expectation in the 
particular case that the financial condition of the indebted benefici- 
ary will significantly improve in the not-too-distant future. 

In our opinion, the FCCS do not preclude the suspension of col- 
lection activity based on the temporary financial condition of the 
debtor. The FCCS provide that “{cJollection action may be suspend- 
ed temporarily on a claim when the debtor owns no substantial 
equity in realty and is unable to make payments on the Govern- 
ment’s claim or effect compromise thereof at the time, but his 
future prospects justify retention of the claim for periodic review 
and action * * *.” 4C.F.R. § 104.2. In our view, this section author- 
izes agencies to temporarily suspend collection activity due to the 
hardship condition of the debtor, in conjunction with the reason- 
able anticipation that the debtor’s financial condition will improve 
in the not-too-distant future. This could be authorized even though 
the debtor is currently receiving Government benefits. Moreover, 
the FCCS also authorize agencies to enter into deferred payment 
agreements with debtors. Section 102.10 of the FCCS specifically 
provides that ‘[t]he size and frequency of such installment pay- 
ments should bear a reasonable relationship to the size of the debt 
and the debtor’s ability to pay.” Cf. 34 Comp. Gen. 504, 509 (1955); 
43 id. 524 (1964). Therefore, repayment agreements like those de- 
scribed above are within the scope of agency discretion as contem- 
plated by the FCCS. The proposed amendments to the FCCS are 
more specific in this regard. See proposed 4 C.F.R. § 104.2, 48 Fed. 
Reg. 23255-56. 

As is always the case, agencies should adhere to a “rule of 
reason” when exercising discretion under the FCCS. Whatever 
action is taken must be calculated to adequately protect the Gov- 
ernment’s interests. For example, we do not believe that it would 
be appropriate to enter into a repayment agreement or to tempo- 
rarily suspend collection if the agency lacked reasonable grounds to 
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support the expectation that the debtor’s financial condition will 
improve in the not-too-distant future. Nor should such steps be 
taken in the absence of the debtor’s demonstration that immediate 
repayment, whether voluntary or involuntary, would impose a real 
and unreasonable hardship. 

At the same time, such activity need not be undertaken when 
compromise under the FCCS seems more appropriate. Just as ex- 
plained above with regard to suspension and offset, agencies should 
not automatically assume that compromise may not be predicated 
upon the debtor’s financial condition just because the debtor is re- 
ceiving Government benefits. Section 103.2 of the FCCS makes it 
clear that claims may be compromised if the Government cannot 
collect the full amount of the debt because of ‘“‘the debtor’s inability 
to pay the full amount within a reasonable time.” See also 62 
Comp. Gen. 489 (B-210998, June 22, 1983). In this regard, that sec- 
tion specifies a variety of economic and non-economic criteria to be 
considered in determining the debtor’s ability to repay the debt. 
Should the agency conclude that the expectation of improvement 
in the debtor’s financial position is too speculative or too distant in 
the future to justify a repayment agreement or a temporary sus- 
pension of the kind described above, the agency should explore 
compromise. The fact that the debtor is receiving Government 
benefits is merely one more factor to be considered, under the crite- 
ria given in section 103.2, when determining whether and how 
much the debtor is reasonably able to repay within a reasonable 
time, and whether compromise is appropriate in the particular 
case. 

Similarly, although termination of collection action should be 
viewed as a “last resort,’ agencies should not construe section 
104.3(a) of the FCCS (which states that collection may be terminat- 
ed when “it becomes clear that the Government cannot collect or 
enforce collection of any significant sum’) to mean that termina- 
tion is never appropriate when the debtor is receiving Government 
benefits. Agencies should exercise sound discretion to determine 
both whether and how much each individual debtor is reasonably 
able to pay, and how much constitutes a “significant sum.” Section 
104.3 provides a sampling of the criteria to be used in making those 
determinations. As noted above with regard to both compromise 
and suspension, the fact that the debtor is receiving Government 
benefits is merely one more factor to be considered when ascertain- 
ing the “debtor’s inability to pay,” and whether termination best 
serves and protects all of the Government’s interests. 4 C.F.R. 
§ 104.3(a). 

In conclusion, for the reasons discussed above, SSA’s proposed 
approach as reflected in the February 11, 1983, Federal Register is 
not legally objectionable nor inconsistent with the FCCS. We would 
suggest that SSA closely monitor its experience under the new 
waiver regulations. If it is determined that a substantial proportion 
of untimely waiver requests would qualify for waiver but for the 
lateness, it might then be desirable to re-examine the time limit. 
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